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PRESIDENT’S REPORT 


Law Day U. S. A. inaugurated 
last year was enthusiastically re- 
ceived throughout the country. 
May 1, 1959 has been proclaimed by 
President Eisenhower as Law Day 
U.S. A. Last year Law Day was 
celebrated when an estimated 20,- 
000 programs were held through- 
out the nation. The recognition 
this year will 
be much larg- 
er. The ob- 
servance of 
Law Day U. S. 
A. 1959 is in 
charge of your 
Committee on 
Public Service. 
It is quite ap- 
propriate that 
May 1 has 
been chosen for this observance in 
the United States because of the 
celebration of the day in other 
countries whose ideologies are 
quite different than ours. 

May we all give recognition to 
the spirit of Law Day U.S. A. and 
join with millions of our fellow 
citizens in the Law Day U. S. A. 
pledge: 

I will respect and obey all laws; 

I will assist public officials in 
preventing crime; 

I will help courts in giving evi- 
dence; 


Joseph C. Tye 


I will serve on a jury. when 
asked. 

You will find further interesting 
information about Law Day U. S. 
A. elsewhere in this issue of the 
Journal. 


The National Conference of Bar 
Presidents was held in Chicago 
February 21-22, 1959. The most 
interesting feature of this program 
was the Symposium on Continuing 
Legal Education. This was a con- 
tinuance of the program initiated 
at the Arden House Conference 
last December. Detailed plans are 
being perfected for various pro- 
grams of continuing legal educa- 
tion for the practicing lawyers. 
These plans provide for courses 
to be conducted by the law schools 
and institutes such as your asso- 
ciation has been conducting for 
several years. It is most gratifying 
to report that Nebraska ranks very 
favorably with the other states 
in the field of legal institutes. We 
are most grateful to our two law 
school faculties for their interest 
and cooperation in connection with 
continuing legal education. Each 
of the law schools is now plan- 
ning an institute to be held at the 
respective law school sometime 
during the next few months. The 
faculty members of both of our law 
schools are most interested and are 
cooperating with our committee 
on continuing legal education. A 
member of the faculty of each law 
school is a member of this com- 
mittee. 

We will conduct the usual in- 
stitute on New Legislation short- 
ly after the close of the legislative 
session. With the new laws re- 
specting taxes and taxation I pre- 
dict that this will be one of the 


largest if not the largest institute 
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conducted in Nebraska. 

Returning to the National Con- 
ference of Bar Presidents there 
was a report on the Client’s Secur- 
ity Fund. Such a fund has been 
established in some of the states, 
but at the last meeting of your 
Executive Council consideration 
was given to this subject for Ne- 
braska and because of the fact that 
we have no apparent need for such 
a fund no action was taken. There 
has been no report to your asso- 
ciation which would indicate a 
necessity for such a fund. 

There was presented at the Na- 
tional Conference of Bar Presi- 
dents a subject which drew more 
lawyers, both old and young, than 
any other. The subject was, “Time 
and Money Records for Attorneys, 
Sans Copywork.” This subject was 
presented by Kline D. Strong of 
Salt Lake City, Utah. It is a 
method or system for attorneys’ 
offices devised by a _ lawyer-ac- 
countant and appears to be the an- 
swer to the lawyers’ problems with 
reference to the operation of his 
own business. 

The House of Delegates of the 
American Bar Association met on 
February 23-24. It was interesting 
to observe the seriousness with 
which the members of the House of 
Delegates transact their business. 
I was only able to attend a portion 
of the first day’s session. A spe- 
cial committee on Proposed Revi- 
sion of Judicial Canon 35 reported 
that they were considering the 
possibility of exploring avenues 
which might throw fresh light on 
the basic problems involved and 


would make a further report at 
the annual meeting in August. 
The report of the Special Commit- 
tee on Communist Tactics, Strat- 
egy and Objectives together with 
the discussion which followed drew 
a great deal of interest, and as 
you have observed in the press 
following the session of the House 
of Delegates, it has received a 
great deal of publicity pro and 
con. Lawyers should familiarize 
themselves with the committee re- 
ports in order to discuss this sub- 
ject with those who make inquiry, 
accurately. The following from 
the statement of the Board of Gov- 
ernors transmitting the report of 
the committee to the house is par- 
ticularly appropriate and _ note- 
worthy in connection with a good 
deal of the publicity given this re- 
port, “In making its recommenda- 
tions for approval, the Board does 
not in any way intend to indicate 
censure of the Supreme Court nor 
an attack upon the independence 
of the judiciary. Indeed, the ob- 
ligation of the Bar to defend the 
Supreme Court as an institution is 
emphasized in the first resolution 
proposed by the Committee’s re- 
port.” 

The American Bar Association is 
steadily growing. It is perform- 
ing a real service for the lawyers 
of this country and I urge each of 
you who do not belong to the ABA 
to give serious and favorable con- 
sideration to membership. I am 
sure you will never regret it. 

The special committee of the 
ABA on World Peace through Law 
has scheduled five regional con- 
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ferences. The conference includ- 
ing Nebraska will be held in Chi- 
cago April 17-18, 1959. We will be 
represented at this conference at 
which consideration will be given 
to, “What law and lawyers can 
do to help achieve and maintain 
world peace.” The ABA is plan- 
ning to sponsor a world conference 
sometime during the latter part of 
the year and the results of the 
regional conferences will be used 
in connection with the world con- 
ference. Further reports on this 
subject will be made in the next 
issue of the Journal. 

Your committees have been most 
active during the past months. It 
is impossible to detail all of the 
committee activities since nearly 
everyone of the committees is ac- 
tively working. The Legislative 
Committee has been carrying on 
the program of the association and 
is entitled to a great deal of thanks. 
If the committee calls upon any of 
you, I am sure you will give every 
possible assistance. The Commit- 
tee on Continuing Legal Educa- 
tion is planning further institutes 
and has also been doing some spe- 
cial work with reference to legis- 
lative bills during this session. The 
work of this committee particular- 
ly in connection with the legisla- 
tive bills is commendable. 

A special committee composed 
of: 

Earl Cline, Lincoln, Chairman 

George Healey, Lincoln 

Harold Kauffman, Omaha 

Fred Deutsch, Norfolk 

George L. DeLacy, Omaha 
was appointed to cooperate with 


the State Medical Association. We 
have had pleasant contacts with 
the State Medical Association and 
the President has appointed a com- 
mittee to cooperate with our com- 
mittee. These committees have 
had at least one meeting and 
it is hoped that they will dis- 
cuss common problems resulting 
in a_ better understanding be- 
tween the members of the two 
professions. 

It is rumored that there will soon 
be a completed index to the Law 
Review which may make it possi- 
ble to have a complete index to 
the “Nebraska Law Review” in 
the Lawyer’s Desk Book. 

Our secretary has written each 
of the presidents of the under- 
graduate colleges of the state ask- 
ing for the appointment of Pre- 
Legal faculty advisors and pro- 
posing the appointment of a mem- 
ber of this association who resides 
in the city where the college or 
university is located to act as the 
Bar advisor in conjunction with the 
faculty Pre-Legal advisor. The 
presidents of the several colleges 
are interested and cooperative. 
This program is in connection with 
the general feeling that we need 
more and better law students. It 
is the hope of your association to 
interest top students in law ca- 
reers and to put more thought and 
effort into those aspects of our 
public relations programs that 
reach young people. Each of you 
is a public relations agent. Every- 
thing you do and say and every 
contact that you have with an- 
other person constitutes public re- 
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lations for yourself, your profes- 
sion and your Bar association. You 
can do a better job than any hired 
public agency. 

Our county and district Bar as- 
sociations are doing a splendid job. 
It has been my pleasure to meet 
with several of them and I have 
found it not only a most pleasant 
experience, but a very gratifying 
one from an association standpoint. 
Committees of local Bar associa- 
tions can perform a most valuable 
function in cooperating with our 
judges in the improvement of the 
administration of justice. It would 
be well for local Bar associations 
to arrange a fitting program for 
the induction of new members to 
the bench. Some of our district 
judges have adopted the practice 
of wearing robes. Only favorable 
comments have been heard. 

Before another issue of the 


Journal our law schools will grad- 
uate the class of 1959. On behalf 
of the association I wish to thank 
the Deans and the faculty mem- 
bers of each of our very fine law 
schools. They are doing a splendid 
job and the profession is indebted 
to them. To the graduates of 1959 
the congratulations of this associa- 
tion and to those of you who be- 
come admitted to the Bar of Ne- 
braska—Welcome to membership 
in the Nebraska State Bar Asso- 
ciation. Your interest and partici- 
pation in the activities of this asso- 
ciation will result in mutual pleas- 
ure and advancement. 

The annual meeting of the ABA 
will be held in Miami Beach, Flori- 
da August 24-28, 1959. Your asso- 
ciation will have headquarters. 
Plan now to attend. 

Sincerely, 
J. C. Tye. 


A PROCLAMATION—LAW DAY U.S.A. 


By the President of the 


WHEREAS, a free people can as- 
sure the blessings of liberty for 
themselves only if they recognize 
the necessity that the rule of law 
shall be supreme, and that all men 
shall be equal before the law; and 

WHEREAS, this nation was con- 
ceived by our forefathers as a na- 
tion of free men enjoying ordered 
liberty under law and the suprem- 
acy of the law is essential to the 
existence of the nation; and 

WHEREAS, appreciation of the 
importance of law in the daily 
lives of our citizens is a source of 
national strength which contrib- 


United States of America 


utes to public understanding of the 
necessity for the rule of law and 
the protection of the rights of the 
individual citizen; and 

WHEREAS, by directing the at- 
tention of the world to the liberty 
under law which we enjoy and the 
accomplishments of our system of 
free enterprise we emphasize the 
contrast between our freedom and 
the tyranny which enslaves the 
people of one-third of the world 
today; and 

WHEREAS, in paying tribute to 
the rule of law between men, we 
contribute to the elevation of the 
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rule of law and its application to 
the solution of controversies be- 
tween nations; 

NOW, THEREFORE, I, DWIGHT 
D. EISENHOWER, President of 
the United States of America, do 
hereby designate Friday, May 1, 
1959, as Law Day in the United 
States of America. I urge the peo- 
ple of the United States to observe 
Law Day with appropriate public 
ceremonies and by the reaffirm- 
ance of their dedication to our form 
of government and the supremacy 
of law in our lives. I especially 
urge the legal profession, the 
schools and educational institu- 
tions, and all media of public in- 
formation to take the lead in spon- 


soring and participating in appro- 
priate observances throughout the 
Nation. 

IN WITNESS WHEREOF, I have 
hereunto set my hand and caused 
the Seal of the United States of 
America to be affixed. 

DONE at the City of Washington 
this 3lst day of December in the 
Year of our Lord Nineteen Hun- 
dred and Fifty-eight and of the In- 
dependence of the United States of 
America the One Hundred and 
Eighty-second. 

DWIGHT D. EISENHOWER 
By the President: 
JOHN FOSTER DULLES 
Secretary of State 
The White House 


Governor Brooks Proclaims Law Day U. S. A. for Nebraska 


Chief Justice 
Robert G. Simmons 


Governor 
Ralph G. Brooks Joe T. Vosoba 


Senator Edward F. 


Carter, Jr. 
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NOMINATIONS FOR HOUSE OF DELEGATES 


Notice is hereby given that pursuant to Article V 2 (c) nom- 
inations must be made for members of the House of Delegates from 
the odd numbered districts by July 2, 1959. Nominations may be 
made by petition. If fewer than two nominations for each delegate 
are received it is the duty of the Executive Council to make addi- 
tional nominations so that there will be at least two nominees 
from which the selection is made. Members of the House of Dele- 
gates elected in 1959 will serve for a two year term. 

The district involved and the incumbent members of the House 
of Delegates now representing such districts are: 


District Incumbent 
lst Frank A. Hebenstreit, Falls City 
3rd Henry M. Grether, Jr., Lincoln 
C. M. Pierson, Lincoln 
Elmer M. Scheele, Lincoln 
Flavel A. Wright, Lincoln 
5th Phil B. Campbell, Osceola 
Maynard Grosshans, York 
7th Clarence C. Kunc, Wilber 
9th Ralph S. Kryger, Neligh 
Donald D. Mapes, Norfolk, deceased 
11th Arthur O. Auserod, Bartlett 
Ernest A. Ondracek, Greeley 
13th Milton C. Murphy, North Platte 
William A. Stewart, Sr., Lexington 
15th William L. Brennan, Butte 
17th Robert J. Bulger, Bridgeport 

Nominating petitions for members of the House of Delegates 
in the above districts will be received by the secretary through 
July 2, 1959. In the event petitions nominating twice the number 
of members of the House of Delegates to be elected in each district 
are not received by that date the Executive Council will proceed 
to nominate additional candidates. 

After the nominations have been closed, printed ballots will 
be sent to all active members residing within the districts involved. 
The names of the candidates nominated either by petition or by the 
Executive Council will be published in a succeeding issue of the 
Nebraska State Bar Journal. 

No member of the House of Delegates who has served two 
consecutive terms is eligible for re-nomination. 
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THE FRONT COVER 


Our cover pictures President 
Eisenhower and ABA President 
Ross L. Malone on the occasion 
of President Eisenhower’s procla- 


A PROCLAMATION 


Throughout the United States, on 
May 1, American citizens will join 
in an especially meaningful na- 
tional observance of the indispen- 
sable roles of laws and courts in 
American life. 

Designated as Law Day U.S. A. 
by Presidential proclamation, the 
observance will be a time for re- 
newing our faith in the rule of 
law as the surest safeguard of the 
welfare of men and women living 
together in organized society, and 
the brightest hope for achieving 
peace in a troubled and anxious 
world. 

Its purpose is to foster an abid- 
ing respect for law which is essen- 
tial in a free society, and to re- 
mind us that in all of our private 
and public affairs we are safe- 
guarded by laws of our own mak- 
ing, administered by courts in 
which the rights of citizens are 
equal. 

Law Day U.S. A. also is a day on 
which the people of the United 
States may demonstrate to the 
world their faith in the supremacy 
of law as contrasted with the op- 
pression of the individual citizen 
in communist lands where the 
same day is an occasion for demon- 
strations of armed might. 

Public bodies, schools and col- 


mation of “Law Day U. S. A.” 
Another story on “Law Day, U. S. 
A.” appears elsewhere in this is- 
sue. 


leges, and private organizations of 
all kinds are urged to participate 
in the observance of Law Day U. 
S. A. with appropriate programs 
and ceremonies. The occasion is an 
appropriate one for recognition by 
every citizen, and by every pro- 
fessional, religious, business, fra- 
ternal and civic organization in this 
state. 

NOW, THEREFORE, I, RALPH 
G. BROOKS, Governor of the State 
of Nebraska, do hereby proclaim 
Friday, May 1, 1959, as Law Day 
U. S. A. through this State, and 
call upon all of our citizens to join 
in its observance in their respec- 
tive communities. 

IN WITNESS WHEREOF, I have 
hereunto set my hand and caused 
the Seal of the State of Nebraska 
to be affixed. 

DONE at the City of Lincoln this 
2nd day of April in the year of our 
Lord nineteen hundred and fifty- 
nine. 

RALPH G. BROOKS 
Governor of the State 
of Nebraska 
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THE PRIVILEGE AGAINST 


SELF-INCRIMINATION 


By ROBERT VAN PELT 
United States District Judge* 


An invitation to address any 
group, occasionally gives the op- 
portunity to investigate a subject 
in which one is interested, but to 

— which he does 
not ordinarily 
feel he can de- 
vote the time 
necessary. 
This invitation 
affords me that 
opp ortunity. 
Because at lun- 
cheon and din- 

- ner tables as 
Robert Van Pelt well as in the 
newspapers and on television we 
hear often about the Fifth Amend- 
ment, I concluded to investigate 
and talk with you upon the his- 
tory of a portion of the Fifth 
Amendment. I must frankly ad- 
mit that I was somewhat surprised 
at the number of articles which I 
found on the subject, and their 
excellence. Largely, this paper is 
but a compilation of the results of 
the investigation of others. 

While this paper is limited to the 
clause of the Fifth Amendment re- 
lating to self-incrimination, I shall 
read to you the entire Fifth 
Amendment because those who 
suggest its repeal often do not 
realize that they would be repeal- 
ing rights and privileges other 
than the one that is the subject of 
this paper. The Fifth Amendment 
provides: 






“No person shall be held to an- 
swer for a capital, or otherwise 
infamous crime, unless on a pre- 
sentment or indictment of a Grand 
Jury, except in cases arising in 
the land or naval forces, or in the 
Militia, when in actual service in 
time of War or public danger; nor 
shall any person be subject for the 
same offense to be twice put in 
jeopardy of life or limb; nor shall 
be compelled in any criminal case 
to be a witness against himself, 
nor be deprived of life, liberty, or 
property, without due process of 
law; nor shall private property be 
taken for public use, without just 
compensation.” 

The Nebraska Constitution con- 
tains a somewhat similar provi- 
sion relating to self-incrimination 
reading as follows: 

“No person shall be compelled, 
in any criminal case, to give evi- 
dence against himself, or be twice 
put in jeopardy for the same of- 
fense.” 

One of the advantages of reading 
history is that we discover that 
many of the problems of today 
were problems also in other dec- 
ades. The present decade is not the 
first time in the nation’s history 
that people have claimed the bene- 
fit of either the self-incrimination 


* An address delivered to the Fed- 
eral Bar Association in Omaha on 
October 2, 1958. 
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clause of the Fifth Amendment, 
or of the earlier announcements of 
the evidentiary rule which it em- 
bodies. 

President Ulysses S. Grant in 
1876 found himself under investi- 
gation by the Congress which 
wanted to know about the number 
of executive acts which he had per- 
formed away from Washington, 
and their necessity, and in refusing 
to answer, he referred to: 

““* * * an inherent natural right, 
recognized in this country by a 
constitutional guaranty which pro- 
tects every citizen, the President 
as well as the humblest in the land, 
from being made a witness against 
himself.” Taylor, Grand Inquest, 
P. 184 (1954) 

George Horowitz in his article 
entitled: “The Privilege Against 
Self-Incrimination—How Did it 
Originate?”, 31 Temp. L. Q. 121 
(1958), says that the “origin of the 
privilege against compulsory self- 
incrimination is shrouded in mys- 
tery.” He makes a case in the 
article from which I shall quote 
hereafter, for the proposition that 
the right is bottomed upon what 
for our purpose we can tall Jewish 
Law. He refers to it more pre- 
cisely as Talmudic or Rabbinic 
Law. He does not claim, however, 
that there is an express provision 
in the Scriptures setting forth 
the privilege against self-incrim- 
ination. He points out that the 
Roman Law, as a matter of fact, 
was based upon the exact oppo- 
site, namely, the right to put ques- 
tions to the accused and to sub- 
ject him to torture. 


It is clear as you are doubtless all 
aware, that the privilege came to 
us by reason of the Colonies being 
English Colonies. Therefore, in 
considering its history, it becomes 
necessary that we trace the early 
development of the privilege in 
England. This necessitates my 
pointing out that notwithstanding 
articles in which a contrary state- 
ment may appear, that the Magna 
Charta does not contain any pro- 
vision granting the privilege, and 
subsequent early bills of rights 
contained no prohibition against 
the right of inquiry. In develop- 
ing the history of this privilege 
we must also bear in mind that 
in the beginnings an accused in an 
ordinary prosecution in the Com- 
mon Law courts of England was in- 
competent as a witness either for 
or against himself. It was about 
the middle 1800’s before this in- 
competency was removed. 

The history of the Ecclesiastical 
courts and of the courts which de- 
veloped into the Common Law 
courts of England, and the history 
of the conflict between them is 
of great importance in developing 
the background for this privilege. 

Roy Moreland in an article en- 
titled: “Historical Background and 
Implications of the Privilege 
Against Self-Incrimination”, 44 Ky. 
L. J. 267, 268 (1956), says: 

“Prior to William the Conqueror, 
the bishops sat as judges and 


heard suits in the non-ecclesiastical 
courts. But William changed this; 
he required the bishops to apply 
ecclesiastical law in cases which 
they heard; the result was a dou- 
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ble judicial system, ecclesiastical 
and non-ecclesiastical. This led to 
a battle as to the jurisdictional 
limits of the two systems. Finally, 


in the early 1300’s, the statute ‘De > 


Articulis Cleri’ settled the line of 
ecclesiastical jurisdiction over lay- 
men by confining it to matrimonial 
and testimentary causes and this, 
in the large, prevailed until the end 
of church courts in England.” 
Wigmore points out that the 
Ecclesiastical courts in England 
can be traced in the main to the 
fact that after Henry III married 
his French wife in 1236 that there 
came with her four uncles, one of 
whom, Boniface, was placed in the 
see of Canterbury as archbishop, 
or archdeacon, and that in the same 
year Cardinal Otho came over, and 
that these two men were active in 
developing the local church law in 
England. VIII Wigmore, Evidence 
§ 2250 (3d ed. 1940). Considerably 
later, as I shall hereafter point out, 
Lord Coke broke the power of the 
Ecclesiastical courts, limiting their 
jurisdiction, causing them eventu- 
ally to lose all jurisdiction in tem- 
poral matters. Prior to 1236 the 
church courts were becoming es- 
tablished and in becoming estab- 
lished they made use of developed 


oaths. Horowitz, supra, at 128-9 
says: 

“As Esmein described it: 

“‘In the 800’s, however,’ the 


Canon law, ‘made a step forward. 
When by reason of a crime having 
been committed anyone had been 
pointed out as suspected by public 
opinion, and this “mala fama” or 
“infamia” was established by the 


judge, the Canon law had admitted 
that this gave a certain right of ac- 
tion against the “infamatus” * * * 
the accused was obliged to excul- 
pate himself from the crime im- 
puted to him. This exculpation 
was effected * * * by the oath of the 
“infamatus” * * * supported by 
compurgators, co-swearers (“pur- 
gatio canonica”) or by ordeals 
(“purgatio vulgaris”). If he re- 
fused or failed he could be * * * 
convicted * * *. Out of this proce- 
dure, grew by evolution the in- 
quisitorial procedure.’ 

“ce * * This change was not 
brought about by custom, but by 
legislation. It was introduced by 
the decretals of Pope Innocent 
eT 

“At last, in 1215, the fourth 
Lateran Council solemnly con- 
firmed the principle. 

“At the same time, and even in 
the same texts, the theory was put 
forward that it was essential to 
discard the standard objection that 
the judge would become judge and 
party too. It was got rid of in two 
ways. In the first place, texts of 
Holy Scripture were _ invoked, 
which had nothing to do with the 
question except as showing that 
God or His Prophet spontaneously 
intervened to inquire into human 
excesses. Symbolical interpreta- 
tion applied this power to the 
ecclesiastical judge. On the other 
hand we have seen that the ‘in- 
quisitio’ could not proceed unless 
the ‘infamia’ had in the first place 
been established against the ‘in- 
quisitus’; it was said that this was 
equivalent to an _ accusation 
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brought from without, and in a 
manner personifying this establish- 
ment, it took the place of an ac- 
cuser. This theory was destined to 
become classic.” 

Moreland, supra, 44 Ky. L. J. 
at 269-70, states: 

“This new oath pledged the ac- 
cused to answer truly and then was 
followed by a series of questions 
which probed his knowledge of the 
matter in issue, much after the 
modern manner. So, whereas the 
former oath had operated simply 
as a declaration of innocence but- 
tressed upon an appeal to the Al- 
mighty, the latter furnished an 
opportunity to the judge to ex- 
plore and probe the mind of the 
accused to discover what he might 
know. Then from the answers of 
the accused to the several questions 
put to him the judge would make 
his own deduction as to the guilt 
or innocence. 

* ba * 

“The function of the ecclesias- 
tical courts naturally, was to pun- 
ish offenses against religion and 
morals. In a word, to punish sin. 
Their use of the ex officio oath, the 
common name for the- procedure 
outlined above, is best known for 
the role it played in heresy trials. 
In the beginning the probing and 
questioning under the new oath 
was limited to a specific charge 
against the accused. However, 
gradually in the head-long pursuit 
of heretics, a general probing was 
permitted without a specific charge 
or presentment, an exploratory 
procedure. This led to great un- 
popularity as to the oath ex officio 


and it came to be hotly debated 
whether it was not wholly unlaw- 
ful. Finally, the resistance pro- 
voked by the intense unpopularity 
of the procedure brought the whole 
system to the ground. ‘The Eccle- 
siastical Courts were totally abol- 
ished in 1640 and though they were 
revived in 1661, their procedure 
was so much altered, especially by 
the abolition of the ex officio oath, 
that they have fallen into almost 
entire disuse for all practical pur- 
poses, except the discipline of the 
clergy.’ 

“On the non-ecclesiastical or 
popular court side, a similar de- 
velopment was going on. The 
Court of Star Chamber followed 
ecclesiastical rules of procedure, 
so it employed the ex officio oath. 
Coke, himself an opponent of the 
ex officio oath procedure, at least 
on the ecclesiastical side, partici- 
pated in its use and in the appli- 
cation of torture in its administra- 
tion. Wigmore cites three specific 
cases where he was a consenting 
party in the Star Chamber in the 
early 1600s.” 

Without being critical we must 
of course recognize that this right 
of the Ecclesiastical courts to in- 
terrogate and even to apply torture 
was not entirely without logic and 
reason. It seemed best for the soul 
that men confess their sins and it 
was an easy step to move from 
the belief in voluntary confession 
of sins to compulsory confession 
when a sinner was reluctant. 

Professor Morgan, Royall Profes- 
sor of Law at Harvard, in his arti- 
cle entitled: “The Privilege 
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Against Self-Incrimination”, 34 
Minn. L. Rev. 1 (1949) says: 

“If we may believe Matthew 
Paris, Grosseteste, Bishop Lincoln, 
in 1246 instituted rigid inquiries in- 
to the conduct and morals of both 
great and humble in his diocese, 
thereby causing serious injury to 
the reputation of many. This 
brought bitter complaints from the 
people; and the king with the ad- 
vice of his council wrote the sheriff 
of Hertforde, commanding him not 
to allow any layman of his baili- 
wick to appear before the Bishop 
or his officials and make answer 
under oath in any causes except 
those involving matrimony or tes- 
taments. The bishop then de- 
clared that the king wanted to 
follow in the footsteps of certain 
conspirators who had already ex- 
hibited similar audacities in 
France. This Prynne characterizes 
as ‘an insolent undutiful answer of 
a furious turbulent willful Prelate.’ 
He then relates the later stages of 
the controversy of Henry III with 
the bishop, accurately quoting the 
close rolls. In the following year 
in consequence of the bishop’s dis- 
obedience a new writ was issued 
to the sheriff directing him to put 
the bishop under gage and surety 
to appear before the king and his 
justices to show why he had caused 
laymen and laywomen to be sum- 
moned to take the newly devised 
oath. The bishops of Gloucester 
and of Worcester followed the ex- 
ample of the bishop of Lincoln, 
and similar writs were in 1251 ad- 
dressed to them; and in the next 
year the king directed a mandate to 


the bishop of Lincoln stating that 
he had received complaints that 
the bishop and his officials were 
still harrassing the people of his 
diocese by citing them to appear 
and excommunicating them for 
failure to do so and compelling 
them to give testimony upon oath 
of the private sins of others, where- 
by many Christians were shame- 
fully defamed and might incur 
the dangers of perjury; he there- 
fore forbade the bishop to con- 
tinue these practices and warned 
that unless he did desist, royal 
punishment would follow (‘vos 
sustiners non poterimus ulterius 
quin ad hoc manus regias appone- 
mus’).” 

The first disputes of course be- 
tween the Ecclesiastical courts and 
the Common Law courts were ones 
of jurisdiction. It is probably fair 
to say that the evils of one were the 
evils of the other. We must re- 
member that much of the history 
to which we are now referring was 
made at a time when the principle 
of divine right of kings was at its 
height, and kings and ecclesiastics 
were therefore likely, notwith- 
standing the expression that the 
king could do no wrong, to make 
the same mistakes. Without dwell- 
ing on it, I would point out that 
it was during this time that the 
court of the Star Chamber first 
sanctioned by statute in 1487, had 
its beginning. Likewise, the court 
of High Commission. Wigmore in- 
dicates that each, in what con- 
cerned the procedure of ‘trial, fol- 
lowed the ecclesiastical rules. VIII 
Wigmore, supra, at 286. 
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As a background it must also be 
remembered by each of you that 
this was a time of revolution. 
There was conflict not only be- 
tween the ideas of what has be- 
come known as the Protestant Re- 
formation as against the estab- 
lished church but also conflicts as 
to the form of government. De- 
vine right of kings was under at- 
tack. The privilege against self- 
incrimination was born out of the 
persecutions that accompanied 
such a time. 

Not only were laymen called be- 
fore the Ecclesiastical courts but 
clergymen themselves, and thus 
developed the oath of compurga- 
tion based, I think it is correct to 
say, upon the philosophy that to 
tell a lie under oath was a mortal 
sin. The oath of compurgation 
was an oath by which the neigh- 
bors of the person accused of a 
crime swore that they believed in 
his innocence, and by what Nathan 
April in his article, “A Reappraisal 
of the Immunity From Self-In- 
crimination”, 39 Minn. L. Rev. 75 
(1954), calls the magic of this oath, 
the accused cleric was purged of 
the criminal charge against him. 
The oath ex officio, developed from 
it, was the oath by which the 
clergyman charged with a criminal 
offense was allowed to swear him- 
self innocent. The oath ex officio 
of course was extended. The 
clerics were permitted to admin- 
ister the oath. Later, by acts of 
1641 and 1661, this oath was taken 
away. As early as 1603, as shown 
by the statutes of the realm, it was 
provided: 


“*And they suffer not that any 
Laymen within their Bailiwick, 
come together in any Places to 
make any such Recognitions by 
their oaths, except in Causes of 
Matrimony and Testamentary.’ ” 

Morgan, supra, 34 Minn. R. Rev. 

at 4. 

The Hebrew law provided that 
in capital crime no person could 
be put to death except upon the 
testimony of two other witnesses, 
and the Common Law Courts fol- 
lowed this rule. In tracing, there- 
fore, the history of the privilege 
embodied in the Fifth Amendment, 
it is sometimes difficult to sepa- 
rate the matter of the privilege 
against self-incrimination from the 
right to know the charge that was 
being made against the defendant. 
This is to be observed in the Lil- 
burn case. See 3 How. St. Tr. 
1315 as reported and commented 
on in VIII Wigmore, supra at 291. 
John Lilburn was committed to 
prison by the council of the Star 
Chamber on a charge of printing 
or importing certain heretical and 
seditious books. Having denied 
the charges he was asked as to 
other likely charges and he re- 
fused saying: “I am not willing 
to answer you to any more of these 
questions, because I see you go 
about by this examination to en- 
snare me; for, seeing the things for 
which I am imprisoned cannot be 
proved against me, you will get 
other matter out of my examina- 
tion; and therefore, if you will not 
ask me about the thing laid to my 
charge, I shall answer no more.” 

It is said that the clerks began 
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to reason with him “every one 
took that oath and would I be wiser 
than all other men.” He also com- 
plained that this oath was an oath 
of inquiry, that is ex officio, which 
was against the law of the land, 
yet; “If I had been proceeded 
against by a bill, I would have 
answered.” The court condemned 
him to be whipped and pilloried 
for his “boldness in refusing to 
take a legal oath” without which 
many offenses might go “undis- 
covered and unpunished.” In April 
1638 the sentence was executed. 
He made complaint to Parliament 
and later the Commons voted that 
the sentence was illegal and or- 
dered reparation. In 1646 the 
House of Lords heard him and 
later ordered that the sentence 
“be totally vacated * * * as illegal, 
and most unjust, against the liberty 
of the subject and law of the land 
and Magna Charta.” On Decem- 
ber 21, 1648 he was granted 3,000 
pounds in reparation. The writers 
on the subject generally agree that 
the case focused the attention of 
the whole of England upon the 
evils of the oath. In the mean- 
time the Court of Star Chamber 
was abolished. Englishmen gen- 
erally began to hear of the Lil- 
burn case and although in the case 
of Lilburn he had never claimed 
the right to refuse absolutely to 
answer incriminating questions, 
merely claiming that a proper ac- 
cusation had not been made, this 
distinction soon was ignored and 
the claim was made as early as 
1641 in 12 Bishops’ trial that the 
defendants were not “bound to 


accuse themselves.” This claim 
was first made in criminal trials. 
As early as 1655, according to Wig- 
more, in the case of the Protec- 
tor against Lord Lumley it was 
made in a civil case. VIII Wig- 
more, supra, at 298. By 1679 in 
Reading’s trial the extension of the 
privilege was made to include an 
ordinary witness and not merely 
the defendant who was being tried. 

It would not be fair for you to 
assume, however, that all of the 
courts adopted this view. Sir Jus- 
tice Stephen in his history of the 
criminal law says that the prac- 
tice of questioning the prisoner 
“died out soon after the Revolution 
of 1688” but Wigmore in one of 
his notes observes that Lord Holt 
died in 1710 and to the end of his 
life persevered in the “French sys- 
tem” of interrogating the pris- 
oner during his trial. VIII Wig- 
more, supra at 300, note 108. 

There are those who say that the 
principle may have originated with 
Lord Coke in 1589. He was coun- 
sel in the case of Collier v. Collier 
which was a suit for a writ of pro- 
hibition, to keep the defendant, 
being charged with incontinence, 
from being interrogated. The ques- 
tion was whether the defendant 
had had carnal knowledge of a 
certain woman. Coke, on this oc- 
casion, declared the doctrine nemo 
tenetur prodere seipsum, which 
translated means no man is bound 
to accuse himself. April, supra, 
39 Minn. L. Rev. at 79. 

Nathan April, in his article, 
supra, says: 

“Just where Coke dug up this 
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‘maxim’ is not known. Up to that 
moment, it had been unknown to 
the common law of England. It 
was not derived from the Civil 
law; nor can it be traced to the 
Canonical law.” 

Horowitz, supra, 31 Temp. L. Q. 
at 130-31, says the maxim is not to 
be found in any of the earlier 
jurisprudence either on the Con- 
tinent or in England and there are 
those who believe that Coke made 
it up himself. Even if the latter 
is true there are many who agree 
with Chief Justice Best’s statement 
in 1824 in Garland v. Jekyl, 130 
English Reports 320 “The fact is 
that Lord Coke had no legal au- 
thority for what he states, but I 
am afraid we should get rid of a 
great deal of what is considered 
law * * * if what Lord Coke says 
without authority is not law.” It 
must be remembered of course 
that Coke was in a controversy 
with the church courts. Of this 
Mary Hume Maguire in her 1936 
Essays “Attacks of the Common 
Law Lawyers on the Oath Ex 
Officio as Administered in the Ec- 
clesiastical Courts” says: 

“In his attempt to restrict the 
Church courts and to make the 
Common Law supreme Coke saw 
that the oath ex officio was the key 
to the situation. Whether or no 
the oath was illegal, whether or 
no it was unjustly and tyrannically 
used as the Puritans contended, it 
was certainly the core of ecclesias- 
tical procedure, without which the 
process which had been practiced 
for centuries would be simply un- 
workable. Any successful attack 


on it would critically affect the 
power of the High Commission. 
To the dismay and fury of the 
bishops, Coke proceeded to issue 
an amazing series of prohibitions 
not on the basis of lack of juris- 
diction but on the ground of il- 
legal procedure. 

“In the spring of 1606 the Privy 
Council, on the motion of the House 
of Commons asked Popham and 
Coke the two chief justices, in 
which cases ecclesiastical judges 
might lawfully examine a person 
by the oath ex officio. (12 Rep. 
26-29). After due deliberation 
they replied that the ordinary 
should not force anyone clerk or 
lay to swear generally to answer 
such interrogatories as should be 
demanded of him, but ought to 
deliver the articles to him so that 
he might know whether he ought 
by law to answer them. No one 
either ecclesiastical or secular 
ought to be examined on his secret 
thoughts and opinions, but should 
be accused only of actual words or 


deeds. (Edward’s Case, 1609, 13 
Rep. 9). As Coke said in Slade’s 
Case ‘An oath in a man’s own 


cause is the device of the devil, 
to throw the souls of poor men into 
hell’ (4 Rep. f. 95 Trin. 44 Eliz.).” 

Reported in Horowitz, supra, 31 

Temp. L. Q. at 135. 

At the same time it must be 
borne in mind that Coke was not 
averse to the use of torture. April 
says: 

“A record dated February 19, 
1619-20 (the uncertainty of the 
year is very curious), is a letter 
written by the Privy Council and 
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signed, among others, by Edward 
Coke and Francis Bacon; it was 
directed to the Lord Lieutenant of 
the Tower, the Lord Chief Justice 
and the Solicitor General, direct- 
ing them to apply torture to a cer- 
tain Mr. Peacock who was so- 
journing in the Tower upon a 
charge of ‘vehement suspicion of 
high treason against his majesties 
sacred person.’ To quote: 

“*This shall likewise authorize 
you or any two of you, whereof 
yourself shall be one, to examine 
the said Peacock from time to time 
and put him as there shall be cause 
for the better manifestation of the 
truth, to the torture of the man- 
acles or racke. For which this 
shall be your warrant.’” 

April, supra, 39 Minn. L. Rev. 

at 78. 

Morgan says: 

“In 1603, a mandate addressed 
to Coke and others required them 
to examine one Phillip Maye, and 
‘if he shall not deale playnly and 
truly to discover the depth of his 
knowledge, mynde, and conference 
in all these matters, then you shall 
by virtue hereof put him in the 
manacles, or such other torture as 
is used in the Tower, that he may 
be inforced to reveale the utter- 
most of his knowledge in any 
practise, purpose, or intent against 
His Highness.’ As-to this, Jar- 
dine says: ‘The circumstances that 
this examination bears. date the 
same day as the warrant,—that 
it is executed and signed by the 
same persons to whom the war- 
rant is directed, and that the whole 
of it is in the handwriting of the 


Attorney-general, furnish convinc- 
ing evidence that this was one of 
those instances in which Sir Ed- 
ward Coke personally conducted an 
examination by torture.’ ” 

Morgan, supra, 34 Minn. L. Rev. 

at 15. 

As I earlier indicated, many good 
men did not regard torture as 
wrong because in reality the man 
was only confessing his sin. Con- 
fession was needed to save his soul. 
There were some limits on torture 
but it had even the Papal approval 
of Gregory IX (Pope from 1227 to 
1241), who stated: 

“Torture ought not to be resorted 
to until some evidence has been 
forthcoming.” Dean Griswold of 
Harvard says: “Torture was only 
used by honest and conscientious 
servants as a means of obtaining 
information about crime which 
could not otherwise be disclosed.” 

I remind you that during the 
14th, 15th and 16th centuries tor- 
ture was used if a man refused 
to plead either guilty or not guilty. 

“Did the privilege have more 
far-reaching operations? For an- 
swer we must look to other as- 
pects of criminal procedure. First, 
the arraignment of the accused. 
He was required to identify him- 
self by holding up his right hand 
or by expressly admitting that he 
was the person charged. Then he 
was asked whether he pleaded 
guilty or not guilty. After a plea 
of not guilty, he was asked how 
he would be tried and was ex- 
pected to answer, ‘By God and my 
country.’ If he refused to plead 
or to give the required answer aft- 
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er pleading, and there was no ques- 
tion that he was physically and 
mentally able to speak, the penalty 
for his recalcitrance depended up- 
on the grade of the offense of 
which he was accused. If treason 
or misdemeanor, he was treated as 
if he had pleaded guilty and was 
subject to the prescribed punish- 
ment. If felony, he could not be 
tried or convicted unless he 
pleaded, and, if his plea was not 
guilty, put himself upon the coun- 
try. But his refusal to do so 
brought upon him the penalty of 
peine forte et dure. The early 
penalty was prison forte et dure, 
which consisted of close confine- 
ment with a meagre allowance of 
bread on one day and of water on 
the next until consent to plead or 
death from starvation followed. 
Peine was later added to the con- 
finement. There are recorded in- 
stances of its use in the fourteenth, 
fifteenth and sixteenth centuries. 
Coke described it, as it was in the 
reign of James I. At the Trial of 
Richard Weston in 1615, charged 
with the murder of Sir Thomas 
Overbury, in urging Weston to put 
himself upon the country, Coke 
‘repeated the form of judgment 
given against such, (as refused to 
do so) the extremity and rigour 
whereof was expressed in these 
words, onere, frigore et fame. For 
the first, he was to receive his 
punishment by the law, to be ex- 
tended, and then to have weights 
laid upon him, no more than he 
was able to bear, which were by 
little and little to be increased. 
“‘For the second, that he was 


to be exposed in an open place, 
near to the prison, in the open air, 
being naked. 

“*And lastly, that he was to be 
preserved with the coarsest bread 
that could be got, and water out of 
the next sink or puddle to the place 
of execution, and that day he had 
water he should have no bread, and 
that day he had bread he should 
have no water; and in this torment 
he was to linger as long as nature 
could linger out, so that often- 
times men lived in that extremity 
eight or nine days; adding further, 
that as life left him, so judgment 
should find him.’ 

“Major Strangeway’s Case in 
1658 is a striking example. By 
this time it seems that in order 
to hasten the death of the victim a 
sharp stake or piece of wood was 
ordinarily placed under him. In 
Strangeway’s case this was not 
done, but a part of the heavy 
weight was put over his heart and 
the attendants stood upon it, so 
that he died within a few minutes. 
In 1726 Burnworth refused to plead 
and was pressed for an hour and 
three quarters. The torture of 
bearing nearly four hundred 
pounds induced him to consent to 
plead not guilty. He was found 
guilty by a jury, and was hanged. 
According to the report of Chief 
Justice Kelyng, George Thorely at 
the Newgate sessions in October, 
1664, refused to plead and ‘his two 
thumbs were tied together with 
whipcord, that the pain of that 
might compel him to plead, and he 
was sent away so tied, and a min- 
ister persuaded to go to him to 
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persuade him; and an hour after he 
was brought again and pleaded.’ 
And this was said to be the con- 
stant practice at Newgate. This 
was used as a preliminary to press- 
ing in Burnworth‘s Case, and in 
1734 it, combined with threats of 
pressing, induced John Durant to 
plead not guilty. Not until 1772 
was this barbaric practice abol- 
ished; the statute of 12 Geo. III 
provided that if a person stood 
mute on his arraignment of piracy 
or felony, he should be convicted 
and the court should award judg- 
ment and execution as if he had 
been convicted by verdict or con- 
fession. In 1827 standing mute in 
any criminal case was by statute 
of 7 and 8 Geo. IV made the equiva- 
lent of a plea of not guilty.” 

Morgan, supra, 34 Minn. L. Rev. 

at 12, 13, 14. 

Torture was applied not only by 
the English courts but in the Col- 
onies as well. 

Wigmore quotes from Bradford’s 
History of the Plymouth Planta- 
tion the following: 

“ * * answers by one of the min- 
isters to a letter of inquiry from 
the Governor of Boston: ‘ “Quest.: 
How farr a magistrate may ex- 
tracte a confession from a delin- 
quente to accuse himselfe of a cap- 
itall crime, seeing “Nemo tenetur 
prodere seipsum?” “Ans.: A ma- 
jestrate cannot without sin neg- 
lecte diligente inquisition into the 
cause brought before him. If it be 
manifeste that a capitall crime is 
committed, and that common re- 
port, or probabilitie, suspition or 
some complainte (or the like) be of 


this or that person, a magistrate 
ought to require and by all due 
means to procure from the person 
(so farr allready bewrayed) a 
naked confession of the fact * * *; 
for though ‘nemo tenetur prodere 
seipsum,’ yet by that which may 
be known to the magistrat by the 
forenamed means, he is bound thus 
to doe; or else he may betray his 
countrie and people to the heavie 
displeasure of God”).’ 

“This deliverance is corroborated 
by the following series of enact- 
ments, which exhibit the spirit of 
the times: 1641, Massachusetts 
Body of Liberties, Whitmore’s ed., 
§ 45 (‘No man shall be forced by 
torture to confess any crime 
against himselfe nor any other un- 
lesse it be in some capitall case 
where he is first fullie convicted 
by cleare and suffitient evidence to 
be guilty. After which, if the 
cause be of that nature, that it is 
very apparent there be other con- 
spiratours or confederates with 
him, then he may be tortured, yet 
not with such torture as be bar- 
barous and inhumane’).” 

VIII Wigmore, supra, 300, 301, 

note 112. 

I have earlier suggested that the 
privilege against self-incrimination 
was brought to the Colonies from 
England. Griswold in his lecture 
“The Fifth Amendment” says: 

“Some trace of the privilege is 
found in Massachusetts as early as 
1637, in the trials of Anne Hutch- 
inson and John Wheelwright. For 


example, a contemporaneous ac- 
count of Wheelwright’s trial con- 
tains the following passage: 


‘He 
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demanded whether he were sent 
for as an innocent person, or as 
guilty? It was answered neither, 
but as suspected onely; Then he 
demanded, who were his accusers? 
It was answered, his Sermon; 
(which was there in Court) being 
acknowledged by himselfe they 
might thereupon proceed, ex offi- 
cio; at this word great exception 
was taken, as if the Court intended 
the course of the High Commis- 
sion.’ ” 

Griswold, The Fifth Amendment 

Today 4 (1955). 

and in 1689 in Pennsylvania, he re- 
fers to the following proceedings: 
“ *Governour.—Why, sir, I would 
know by what power of authority 
you thus print? Here is the Char- 
ter printed! 
“*Bradford.—It was by Governour 
Penn’s encouragement I came to 
this Province, and by his license I 
print. 
“ ‘Governour.—What, sir, had you 
license to print the Charter? I 
desire to know from you, whether 
you did print the Charter or not, 
and who set you to work? 
“*Bradford.—Governour, it is an 
impracticable thing for any man to 
accuse himself; thou knows it very 
well. 
“ ‘Governour.—Well, I shall not 
much press you to it, but if you 
were so ingenuous as to confess, 
it should go the better with you. 
“ ‘Bradford.—Governour, I desire 
to know my accusers; I think it is 
very hard to be put upon accusing 
myself. 
“‘*Governour.—Can you deny that 
you printed it? I do know you did 


print it, and by whose directions, 
and will prove it, and make you 
smart for it, too, since you are so 
stubborn. 

“John Hill—I am informed that 
one hundred and sixty were 
printed yesterday, and that Jos. 
Growden saith he gave 20s for his 
part towards the printing it. 
“‘Bradford.—It’s nothing to me, 
what “Jos. Growden saith.” Let me 
know my accusers, and I shall 
know the better how to make my 
defence.’ ” 

Id. 5, 6 

Thus it is evident that long be- 
fore the American Revolution the 
principle was being invoked in the 
Colonies. 

Pittman says that George Mason 
of Virginia was acquainted with 
these earlier acts of the Parlia- 
ment. Pittman, “The Fifth Amend- 
ment, Yesterday, Today and To- 
morrow”, 42 A.B.AJ. 509, 510 
(1956), states that six colonies, Vir- 
ginia, Pennsylvania, North Caro- 
lina, Vermont, Massachusetts and 
New Hampshire had embodied the 
privilege in their constitution or 
bill of rights prior to the adoption 
of the American Constitution. 
Morgan, supra, 34 Minn. L. Rev. 
at 22. Judge Moody lists five in the 
case of Twining v. New Jersey, 211 
U. S. 78, 91 (1908), to-wit: Vir- 
ginia, Pennsylvania, North Caro- 
lina, Massachusetts, and New 
Hampshire, and says that Mary- 
land had such a provision with the 
qualification “in such cases as may 
be practiced in this state or may 
be enacted by the legislature.” 
The first of the colonies to word 
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the privilege was Virginia. George 
Mason was the author. Virginia’s 
declaration of rights provided: 

“That in all capital or criminal 
prosecutions a man hath a right 
to demand the cause and nature of 
his accusation * * * nor can he be 
compelled to give evidence against 
himself * * *,” 

Pittman, supra, 42 A.BAJ. at 

510 

Pittman in his article points out 
that this privilege as stated in Vir- 
ginia applied both to capital and 
criminal prosecutions and that the 
word “case” used in the Fifth 
Amendment has a more narrow 
meaning; that a case may result 
from a prosecution that has ma- 
tured into a case, at that point 
where it first takes such form that 
the judicial power is capable of 
acting upon it. He points out that 
there were capital prosecutions 
that were not necessarily criminal 
prosecutions, that a bill of attain- 
der is in this category. He says: 

“It is understandable that Mason 
should have extended the Virginia 
privilege against self-incrimination 
to legislative ‘prosecutions’ in the 
nature of attainders such as found 
sanction in England and in most cf 
the colonies at that time.” 

Ibid. 
He then goes on to point out the 
similarity between the Virginia 
declaration and that of Pennsyl- 
vania, Maryland, Delaware, North 
Carolina and Vermont although 
they are not in identical language. 

“The privilege against self-in- 
crimination, as adopted by Penn- 
sylvania in September, 1776, ap- 


peared in paragraph 9 as follows: 

That in all prosecutions for crim- 
inal offenses, a man hath a right 
to be heard by himself and his 
council * * * nor can he be com- 
pelled to give evidence against 
himself * * *, 

“Maryland came next and put it 
this way in paragraph 20: 

That no man ought to be com- 
pelled to give evidence against 
himself, in a court of common law, 
or in any other court, but in such 
cases as have been usually prac- 
ticed in this state, or may here- 
after be directed by the legisla- 
ture. 

“Delaware followed, stating the 
privilege in paragraph 15 of her 
Bill of Rights like this: 

“That no man in the courts of 
common law ought to be compelled 
to give evidence against himself. 

“North Carolina came next in 
December, 1776. In Section 11 it 
was stated: 

That in all criminal prosecutions 
every man hath a right to be in- 
formed of the accusation against 
him, * * * and shall not be com- 
pelled to give evidence against 
himself. 

“Although Vermont was not a 
state abroad she acted the part at 
home and adopted a Declaration 
of Rights in 1777. The privilege 
appears in her paragraph 10 like 
this: 

That in all prosecutions for crim- 
inal offenses, a man hath a right 
to be heard by himself and his 
council * * * nor can he be com- 
pelled to give evidence against 
hime. * * 
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Id. at 511, 512 

John Adams in Massachusetts 
copied the Virginia declaration al- 
most verbatim. 

‘“* * * The privilege against self- 
incrimination was restated in his 
paragraph 12 as follows: ‘No sub- 
ject shall be * * * compelled to 
accuse or furnish evidence against 
himself.’ 

“The Adams restatement of the 
Mason original next found its way 
into the Declaration of Rights of 
New Hampshire in June, 1784, as 
follows: ‘No subject shall be * * * 
compelled to accuse or furnish evi- 
dence against himself.’ 

“John Adams broadened the 
privilege so as to make it appli- 
cable to the person, or ‘subject’, 
wherever he might be. Mason’s 
statement related the privilege to 
any proceeding that formed a part 
of prosecutions.” 


Id. at 512 
The first Congress drafted the 
ten constitutional amendments 


which were submitted to the states. 
April says that the task of writ- 
ing what is now the Fifth Amend- 
ment devolved upon James Madi- 
son; that upon this matter of im- 
munity there was only a_ very 
slight record. He says: 

“As originally proposed by Madi- 
son, the amendment read: ‘No 
person shall be subject, except in 
cases of impeachment, to more 
than one punishment or one trial 
for the same offense nor shall he 
be compelled to be a_ witness 
against himself.’ ” 

April, supra, 39 Minn. L. Rev. 

at 87 


Morgan, in his article, says: 
“The legislative history of the 
Fifth Amendment, insofar as it 
concerns the phrase ‘in any crim- 
inal case’, seems to furnish little or 
no aid in interpretation.” Morgan, 
supra, 34 Minn. L. Rev. at 30. 

R. Carter Pittman, author of the 
article in 42 American Bar Asso- 
ciation Journal, 509, and of the 
earlier and exhaustive article in 
21 Virginia Law Review 763, writ- 
ten in 1935, finds more history than 
the authors just quoted and sets 
forth in his American Bar Asso- 
ciation Journal article: 

“On June 8, 1789, James Madi- 
son proposed the Bill of Rights in 
the First Congress to save the po- 
litical future of James Madison 
—not to save the liberties of men. 
As stated by Madison the proposed 
privilege against self-incrimination 
was: ‘No person * * * shall be com- 
pelled to be a witness against 
himself * * *.’ 

“That clothed the person with 
the privilege against compulsion 
wherever he might find himself. 

“During the debate on the pro- 
posed bill of rights in the Commit- 
tee of the Whole on August 17, 
1789, the following occurred: 

‘Mr. Lawrence said this clause 
(meaning the one containing the 
privilege against  self-incrimina- 
tion) contained a general declara- 
tion, in some degree contrary to 
laws passed. He alluded to that 
part where a person shall not be 
compelled to give evidence against 
himself. He thought it ought to 


be confined to criminal cases, and 
moved an amendment for that 
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purpose; which amendment being 
adopted, the clause as amended 
was unanimously agreed to by the 
committee who then proceeded to 
the sixth clause. * * * 

“Mr. Lawrence made it doubly 
clear that the purpose of his 
amendment was to confine the 
privilege against  self-incrimina- 
tion to ‘criminal cases’. The 
amendment, thus confining the 
privilege to ‘criminal cases’ was 
‘unanimously agreed to by the 
committee’. Is there any question 
about that? If so, what is it? What 
words could he have used more 
suitable to his purpose? 

“The amendment, as agreed to 
by the House of Representatives, 
went to the Senate with the priv- 
ilege against  self-incrimination 
couched in paragraph 8 as follows 
(Paragraph ‘8’ is becoming ridicu- 
lous): ‘No person * * * shall be 
compelled in any criminal case 
to be a witness against himself.’ 

“The Senate made _ substantial 
changes in many of the House 
proposals but made no change in 
the privilege and on September 
24, 1789, it was adopted for pro- 
posal by the President to the 
states.” 

Pittman, supra, 42 A.B.AJ. at 

589. 

A discussion of the legislative 
history would not be complete 
without commenting on the fact 
referred to by Justice Moody that 
all of the states except New Jer- 
sey and Iowa now have the privi- 
lege in their constitution and they 
have it by court decision. 

The history of the Fifth Amend- 


ment would not be complete with- 
out examining some of the early 
cases and tracing the effect of 
the amendment in subsequent lit- 
igation. 

First, I should call attention to 
two cases in which it was not 
mentioned, but the rule was in- 
voked. In the case of United States 
v. The Saline Bank, 26 U. S. 100 
(1828), a civil case, the defendant 
complained that to answer a bill 
of discovery in the federal court 
would subject him to penalties un- 
der the Virginia law. Without 
referring to the constitution, Chief 
Justice John Marshall sustained 
the defense in one sentence: “The 
rule clearly is, that a party is not 
bound to make any discovery 
which would expose him to pen- 
alties, and this case falls within 
it.” In Volume 25 of Federal Cases, 
more than 200 pages are devoted 
to various phases of the trial 
against Aaron Burr. Case Num- 
ber 14,692e involved argument on 
the point of whether or not Mr. 
Willie, Burr’s secretary, could be 
called before the Grand Jury con- 
sidering charges against Mr. Burr, 
to prove the authenticity and ma- 
teriality of a letter written in 
cipher. Chief Justice Marshall 
stated “It is a settled maxim of 
law that no man is bound to crim- 
inate himself.” He went on to say: 

“When a question is propounded, 
it belongs to the court to consider 
and to decide whether any direct 
answer to it can implicate the wit- 
ness. If this be decided in the 
negative, then he may answer it 
without violating the privilege 
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which is secured to him by law. 
If a direct answer to it may crim- 
inate himself, then he must be 
the sole judge what his answer 
would be. The court cannot par- 
ticipate with him in this judg- 
ment, because they cannot decide 
on the effect of his answer with- 
out knowing what it would be; 
and a disclosure of that fact to 
the judges would strip him of the 
privilege which the law allows, 
and which he claims. It follows 
necessarily then, from this state- 
ment of things that if the ques- 
tion be of such a description that 
an answer to it may or may not 
criminate the witness, according to 
the purport of that answer, it 
must rest with himself, who alone 
can tell what it would be, to an- 
swer the question or not. If, in 
such a case, he say upon his oath 
that his answer would criminate 
himself, the court can demand no 
other testimony of the fact. If 
the declaration be untrue, it is in 
conscience and in law as much a 
perjury as if he had declared any 
other untruth upon his oath, as it 
is one of those cases in which the 
rule of law must be abandoned, or 
the oath of the witness be re- 
ceived.” 
Quoted from Williams, ‘“Prob- 
lems of the Fifth Amendment,” 
24 Fordham L. Rev. 19, 26, 27 
(1955). 
Different text-writers have com- 
mented that Marshall made no ref- 
erence to the Fifth Amendment in 
exonerating Mr. Willie from mak- 
ing answer. 
It is said that the first time the 


privilege was claimed under the 
Fifth Amendment in a reported 
case was in 1875 in the case of 
United States v. 3 tons of coal, 28 
Fed. cases 16,515 in a Wisconsin 
case tried before District Judge 
Dyer. This was an action for seiz- 
ure under the Internal Revenue 
Law. A statute provided in all 
suits and proceedings other than 
criminal, the attorneys represent- 
ing the government had a right to 
order production of books, invoices, 
papers, etc. under the control of 
the defendant or claimant. Its 
validity was in issue. The Judge 
discussed whether this action for 
forfeiture of property was a crim- 
inal case within the meaning of 
the Fifth Amendment. He con- 
cluded that the law was valid and 
that there was no infringement 
upon the personal rights of the 
claimants of the coal to make them 
produce their books and papers 
used and kept by them in their 
business as distillers and rectifiers. 
The case was not appealed. 

In one of the early cases in 
which the Fifth Amendment is 
discussed, Boyd v. U. S., 116 U. S. 
616 (1885), the Court in an opin- 
ion by Justice Bradley in an ac- 
tion to forfeit property which it 
appears may have been brought 
in without paying the custom du- 
ties, stated that it is elementary 
knowledge that one cardinal rule 
of the court of chancery is never 
to decree a discovery which might 
tend to convict the party of a 
crime or to forfeit his property. 
The court in referring to the Fifth 
Amendment says it condemns com- 
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pelling a man “in a criminal case 
to be a witness against himself.” 
The court then discusses the fact 
that although a civil information 
against the complainants had been 
filed that it was in substance and 
effect a criminal one. The ex- 
pression is used that they are of 
a quasi criminal nature. The court 
expresses the opinion that the com- 
pulsory production of the private 
books and papers of the owner 
of goods sought to be forfeited in 
such a suit was compelling him to 
be a witness against himself with- 
in the meaning of the Fifth 
Amendment. Justice Miller, with 
whom the Chief Justice concurred 
in a separate opinion, conceded 
that this was a criminal case with- 
in the meaning of the Fifth Amend- 
ment. 

Although in The Saline Bank 
case, cited above, it had been held 
that in a civil case one need not 
make discovery which might ex- 
pose him to criminal prosecution, 
there still existed some doubt on 
the question of whether the priv- 
ilege could be invoked in a civil 
case. 

Finally, in McCarthy, U. S. Mar- 
shal v. Arndstein, 266 U. S. 34, 
decided in the year 1923, it was 
expressly held that the privilege 
of the Fifth Amendment applied 
to civil cases as well as criminal 
cases. 

In Counselman v. Hitchcock, 142 
U. S. 547, decided in 1892 the court 
held in substance that it applied 
to grand jury investigations. The 
grand jury was investigating vio- 
lations of the Interstate Commerce 


Commission act. Counselman was 

asked this question among others: 

“Q. Have you during the past year, 
Mr. Counselman, obtained a 
rate for the transportation of 
your grain on any of the rail- 
roads coming to Chicago, from 
points outside of this State, 
less than the tariff or open 
rate? 

A. That I decline to answer, Mr. 
Milchrist, on the ground that 
it might tend to criminate me.” 

The Judge held the answer wholly 
insufficient and ordered him to 
answer. On November 22 a new 
question to the same effect was 
asked. At a hearing before the 
Judge on November 25 the wit- 
ness was adjudged in contempt and 
fined $500. The Marshal was di- 
rected to take him into custody 
until he answered the questions. 

On November 26 a writ of habeas 

corpus was applied for. The mat- 
ter was heard on November 28 and 
on December 18 the court held the 
Judge was right in ordering him 
to answer the question and re- 
manded him to the custody of the 

United States Marshal. He ap- 

pealed and was admitted to bail. 

The United States Supreme Court 

reversed the case and discharged 

him from custody holding that the 
amendment applied to grand jury 
proceedings. 

In the case of Wilson v. United 
States, 221 U. S. 361 (1911), it was 
held that the privilege did not ap- 
ply to a corporation and that a 
person having custody of public 
records can be compelled to pro- 
duce them even though they con- 
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tain incriminating matter against 
him. 

In the case of Essgee Company of 
China v. United States, 262 U. S. 
151 (1923) it was held that corpo- 
rate records could be taken from 
the one in custody even though 
they might show his guilt and that 
the Fifth Amendment did not pre- 
vent his producing them. 

It was held in United States v. 
White, 322 U. S. 694, that the same 
rule that applied to corporations 
and those in charge of corporate 
records was applicable to non-in- 
corporated associations. 

The words “criminal case” have 
in recent times been broadened to 
include proceedings which did not 
involve the judiciary at all, name- 
ly, legislative or Congressional in- 
quiries. The first reported case in 
which the claim of the privilege 
against self-incrimination was al- 
lowed in a Congressional inquiry 
proceeding was U. S. v. Yukio Abe, 
95 F. Supp. 991 decided in 1950. 
Although the government appar- 
ently didn’t challenge the availa- 
bility of the privilege when similar 
cases reached the Supreme Court 
it was, in the 1957 case of Wat- 
kins v. U. S., 354 U. S. 178, made 
very plain that the Supreme Court 
will uphold the assertion of this 
privilege in a Congressional in- 
quiry. In the state courts under 
state constitutions the right to 
raise this privilege before legis- 
lative committees was recognized 
first in 1871 in Emery’s case, 107 
Mass. 172. 

It has been sometimes indicated 
that the writers of the amendment 


were unfamiliar with Congression- 
al investigations, and hence did 
not intend to say that the priv- 
ilege was to apply to such investi- 
gations. Mr. Pittman would in- 
dicate the contrary, and refers at 
some length to the Silas Deane 
matter. Pittman, supra, 42 A.B. 
A.J. at 590-592. You will recall 
that the Bill of Rights was drafted 
in 1789. He says that there was 
considerable controversy in the 
Colonies prior to 1789, and especi- 
ally in the year 1781, as to wheth- 
er Silas Deane should be com- 
pelled to answer questions in a 
congressional investigation looking 
into his representing the Colonial 
government on the Continent, and 
whether his request that he be 
excused from answering questions 
which tended to incriminate him 
was a proper one. He cites an in- 
quiry made in the Freeman Jour- 
nal on June 6, 1781 on this sub- 
ject and Governor Morris’ reply. 
Morris was counsel for Robert 
Morris and on Deane’s side, and 
stated that he had voted to grant 
his request that he might not be 
bound to answer questions tend- 
ing to accuse himself. The case 
was evidently an important one 
because Deane was condemned by 
both Jefferson and Washington. 
The next year Washington wrote 
“T wish to hear or see nothing more 
of so infamous a character.” 

“Is it any wonder that when 
Congressman Lawrence, of New 
York, proposed that the privilege 
against self-incrimination should 
be limited to criminal cases no 
one .arose to suggest or urge lan- 
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guage that would enable another 
traitor to claim the privilege 
against self-incrimination at some 
other congressional investigation 
in some other age. 

* * * 

“Neither before nor since 1789 
has the English Parliament per- 
mitted persons to claim the priv- 
ilege against self-incrimination in 
parliamentary inquiries. Parlia- 
ment recognized then and recog- 
nizes now the principle upon which 
witnesses are excused from incrim- 
inating themselves. The rule of 
Parliament was then and is now 
that incriminating evidence given 
in the Parliament may not be used 
out-of-doors except with the per- 
mission of the Parliament, which is 
never granted.” 

Id. at 593 

Bearing in mind the fact that the 
privilege as we know it was de- 
veloped in England, it may be in- 
teresting to trace briefly some of 
the English cases. 

“In Regina v. Boyes the witness, 
Best, was called in a prosecution 
for bribery committed in an elec- 
tion to the House of Commons. 
Counsel handed Best a _ pardon 
from the Queen, which under the 
English rule he was required to 
accept. He claimed the privilege 
on the ground that, despite the 
pardon, he would be subject to im- 
peachment by the House of Com- 
mons. The Court overruled the 
claim of privilege. Best then gave 
testimony that he had accepted a 
bribe, and the defendant, Boyes, 
was convicted. On a motion for a 
new trial the Court reconsidered 


the ruling, but upheld it, saying 
in an opinion by Chief Judge Cock- 
burn: 

“*To entitle a party called as a 
witness to the privilege of silence, 
the Court must see, from the cir- 
cumstances of the case and the na- 
ture of the evidence which the wit- 
ness is called to give, that there is 
reasonable ground to apprehend 
danger to the witness from his 
being compelled to answer * * *. 
But it would be to convert a salu- 
tary protection into a means of 
abuse if it were to be held that a 
mere imaginary possibility of dan- 
ger, however remote and improb- 
able, was sufficient to justify the 
withholding of evidence essential 
to the ends of justice * * *. Now, in 
the present case, no one seriously 
supposes that the witness runs the 
slightest risk of an impeachment 
by the House of Commons. No in- 
stance of such a proceeding in the 
unhappily too numerous cases of 
bribery which have engaged the 
attention of the House of Commons 
has ever occurred, or, so far as we 
are aware, has ever been thought 
hag 

Williams, supra, 24 Fordham L. 

Rev. at 27 

Mr. Williams points out the num- 
ber of United States cases approv- 
ing or relying upon the rule of 
Regina v. Boyes, and that finally 
in 1917 in Mason v. United States, 
224 U. S. 362, the Supreme Court 
definitively adopted it. 

The rule in England as to legisla- 
tive investigations has been some- 
what different from that in the 
United States. Mr. Williams says: 
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“The rule in England applicable 
to legislative witnesses has been 
described by Mr. Cushing as fol- 
lows: 

“*Tt has already been seen, that 
a witness before either House or 
Parliament cannot excuse himself 
from answering any question that 
may be put to him, (with a single 
exception presently to be noticed,) 
on the ground that the answer 
would subject him to an action; 
or expose him to a criminal pro- 
ceeding; * * *. This difference, be- 
tween proceedings in Parliament, 
and in the ordinary courts, has 
been established on grounds of 
public policy, and is considered to 
be fundamentally essential to the 
efficiency of a parliamentary in- 
quiry. But while the law of Par- 
liament thus demands the disclos- 
ure of the evidence, it recognizes 
to the fullest extent, the princi- 
ple upon which the witness is ex- 
cused from making such disclos- 
ures in the ordinary courts of jus- 
tice, and protects him against the 
consequences which might other- 
wise result from his testimony; 
the rule of Parliament being that 
no evidence given in either House 
can be used against the witness in 
any other place, without the per- 
mission of the House which is 
never granted, provided the wit- 
ness testifies truly.’ ” 

Williams, supra, 24 Fordham L. 

Rev. at 31, 32 

The parliamentary rule against 
using testimony given in Parlia- 
ment in an outside proceeding has 
its counterpart in the immunity 
statutes in this country. These 


statutes provide that while a wit- 
ness may not claim his privilege 
not to speak, that if he does speak 
truthfully, then either (a) his testi- 
mony cannot be used against him 
in subsequent proceedings, or (b) 
he may not be prosecuted for 
crimes revealed by his testimony. 
In Counselman v. Hitchcock, 142 
U. S. 547 it was held that the for- 
mer type statute was not suffi- 
ciently broad and a witness could 
still claim his privilege not to an- 
swer. The latter type was ap- 
proved, however, in Brown uv. 
Walker, 161 U. S. 591 (1896), say- 
ing that when immunity against 
prosecution is offered, the witness 
may not claim the privilege. The 
question has become greatly con- 
fused by the fact that under the 
federal system there may be prose- 
cutions by either a state or the 
federal government. A _ crime 
against one sovereign might be re- 
vealed in a hearing before the oth- 
er. It would unduly extend this 
speech to explore the intricate 
rules of immunity in such a situ- 
ation, and indeed, there may be 
substantial doubt as to what is the 
true rule. 

The privilege against self-incrim- 
ination, it should be mentioned, is 
subject to being waived. In the 
case of United States v. St. Pierre, 
132 F. 2d 837 (2d Cir. 1942) the 
facts were that the witness had 
admitted embezzling but on ques- 
tioning before a Grand Jury would 
not tell from whom. He was sen- . 
tenced to prison for contempt and 
by a divided court, in which Judge 
Learned Hand wrote the opinion, 
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it was held he had waived the 
privilege. Subsequently, in Rogers 
v. United States, 340 U. S. 367 
(1950), the United States Supreme 
Court held that a woman who ad- 
mitted that she was treasurer of 
a Communist party organization 
and had had possession of the 
books, records and membership 
rolls and refused to tell to whom 
she had turned them, had thereby 
waived her privilege and her sen- 
tence was affirmed. 

The privilege, as claimed in the 
United States, has recently come in 
for criticism in England. Williams 
quotes the Lord Chancellor of 
Great Britain under the Labor 
Government, saying: 

“In his book The Strange Case of 
Alger Hiss, the Earl Jowitt, Lord 
Chancellor of Great Britain under 
the Labor Government, comments 
as follows: 

“The principle [of pleading 
self-incrimination] does seem to 
me to have been carried to ridicu- 
lous lengths. For instance, UlI- 
man, a friend of Harry Dexter 
White, when asked whether he 
played tennis, answered that he 
objected to answer on the ground 
that he might be incriminated—at 
which there was laughter in the 
committee room. There was more 
laughter when Pressman was asked 
whether he was a member of the 
American Legion and declined to 
answer on the same ground. It is 
right that a judge should not probe 
too deeply into the reasons which 
prompt a witness to say he fears 
self-incrimination, but I cannot 
imagine any judge in this country 


allowing this objection to prevail 
to such a ridiculous extent.’ ” 

Williams, supra, 24 Fordham L. 
Rev. at 35, 36 

The reasoning behind the objec- 
tions of which the Lord Chancel- 
lor complains are best stated in 
the Hoffman case, 341 U. S. 479 
(1951). The Supreme Court there 
held that the privilege is not re- 
stricted to answers that in them- 
selves would support a conviction, 
but included those that would fur- 
nish a link in the chain of evidence 
needed to support a conviction. 
Trial judges are admonished not to 
require one to answer unless it is 
perfectly clear from careful con- 
sideration of all the circumstances, 
the answers cannot possibly have a 
tendency to incriminate. 

As I have indicated earlier, the 
discussions of the privilege are not 
all recent. 

Justice Cardoza in Palko v. Con- 

necticut, 302 U. S. 319, 325, 326 
(1937) said: 
“This [privilege against self-in- 
crimination] too might be lost, and 
justice still be done. Indeed, to- 
day as in the past there are stu- 
dents of our penal system who look 
upon the immunity as a mischief 
rather than a benefit, and who 
would limit its scope, or destroy it 
altogether. No doubt there would 
remain the need to give protection 
against torture, physical or men- 
tal. * * * Justice, however, would 
not perish if the accused were sub- 
ject to a duty to respond to orderly 
inquiry.” 

Williams, referring to the above 
states: 
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“This language was concurred 
in by Justice Hughes, Stone, Bran- 


deis, Roberts and Black, among 
others. 
“Another distinguished citizen 


and one-time judge who tended 
to deprecate the privilege is Hon. 
Samuel Seabury. His picturesque 
language was as follows: 

“*As we look at some of the uses 
which the criminal classes have 
made of the constitutional provi- 
sions, one might suppose that the 
far-seeing barons who wrung the 
Great Charter from King John at 
Runneymede were intent upon 
safeguarding the twentieth century 
racketeer, gangster, kidnaper, gun- 
man and corrupt political leader 
in the prosecution of their sinister 
vocations. * * * Let me refer to the 
privilege against self-incrimina- 
tion. It is not derived from Magna 
Charta, Bill of Rights or other great 
charters which have marked the 
progress of English liberty * * * it 
is, as the Supreme Court has held, 
not one of the basic and funda- 
mental rights which is incapable of 
change by the people of any state. 
* * * At least, it should be so modi- 
fied that no public official or con- 
tractor, or other person engaged in 
the performance of public work, 
should be permitted to invoke it as 
a reason why he should not be 
called upon to explain his actions 
in connection with public affairs.’ ” 

Williams, supra, 24 Fordham L. 

Rev. at 23, 24 

It is likewise true that the talk of 
amending or changing the privi- 
lege is not new. In Wisconsin in 
1910 there was discussion and a 


legislative committee took action. 

“*A majority of our committee 
believe that the provision in § 8, 
Art. I of our Constitution that “no 
person shall be compelled in any 
criminal case to be a_ witness 
against himself” has outlived its 
usefulness, and should be _ abol- 
ished, and that thereby one hiding- 
place of crime would be destroyed. 
We have obtained the views of 
many active lawyers and judges 
on this question; and a large major- 
ity of those consulted have ex- 
pressed the opinion that no inno- 
cent per[s]on would suffer and 
that more guilty ones would be 
detected and convicted if this pro- 
vision could be repealed.’ ” 

VIII Wigmore, supra, at 313 

The amendment proposed was 
as follows: 

“* “Resolved that § 8, Art. I of 
the Constitution of Wisconsin be 
amended by striking out the words 
‘nor shall be compelled in any 
criminal case to be a _ witness 
against himself?’ and inserting in 
lieu thereof the words ‘Nor shall 
any person be compelled in any 
criminal case to be a_ witness 
against himself until he shall first 
have the benefit of legal counsel to 
be provided as the Legislature 
may enact.’”’” 

Id. at 314 

Calk sets forth objections stated 
in a 1938 New York committee: 

“The major objections to the 
privilege against self-incrimination 
were set out by the New York Con- 
stitutional Convention Committee 
in 1938 in its consideration of the 
problem: (1) The privilege is a 
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hiding place of crime; (2) only the 
guilty has use for the privilege; 
(3) the accused no longer needs 
the protection due to the publicity 
given to criminal trials, the rule 
that the accused shall be repre- 
sented by counsel, and the facilities 
for appeal; and (4) the privilege 
causes a trial to become a game 
consisting of the introduction of 
technicalities. In addition to the 
above objections there are those 
who feel that there is no real 
reason for not compelling the ac- 
cused to testify against himself and 
that such a rule is repugnant to 
common sense and logic: 

Logically, why should not a per- 
son charged with a crime be ob- 
liged to give what explanation 
he can of the affair? Why 
should he have the privilege of 
silence? Doesn’t he owe a duty 
to the public the same as any 
other witness? If he is innocent 
he has nothing to fear; if he is 
guilty—away with him!” 

Calk, The Privilege Against Self- 
Incrimination—Policy 

Pro and Con, 44 Ky. L. J. 304, 

306, 307 (1956) 

One of the greatest arguments 
against discarding the privilege has 
been stated as follows: 

“The real danger underlying the 
discarding of the privilage as no 
longer necessary lies in the fact 
that, without the _ protection 
granted by it, there might result a 

“* * * system of administration 
which permits the prosecution to 
trust habitually to compulsory 
self-disclosure as a source of proof. 
* * * The exercise of the power to 


extract answers begets a forgetful- 
ness of the just limitations of that 
power. The simple and peaceful 
process of questioning breeds a 
readiness to resort to bullying and 
to physical force and torture. If 
there is a right to an answer,— 
that is, to a confession of guilt. 
Thus the legitimate use grows into 
the unjust abuse; ultimately, the 
innocent are jeopardized by the en- 
croachments of a bad system.’ ” 

Id. at 308, quoting VIII, Wigmore 

Evidence 309 (3d ed. 1940). 

Wigmore tells us: 

“During the discussions which 
took place in the Indian Code of 
Criminal Procedure in 1872, some 
observations were made on the rea- 
sons which occasionally lead native 
police officers to apply torture to 
prisoners. An experienced civil 
officer observed, “There is a great 
deal of laziness in it. It is far 
pleasanter to sit comfortably in 
the shade rubbing red pepper into a 
poor devil’s eyes than to go about 
in the sun hunting up evidence.’ ” 

VIII, Wigmore, supra, at 312. 

In 1937 a committee of the Amer- 
ican Bar Association recommended: 

“Much has been said of late 
years, especially in lay publica- 
tions, in critisism of the privilege 
against self-incrimination. 

“(A) But, without taking the 
time and space to set forth our 
reasons, we do not believe that the 
time has yet come for our pro- 
fession to consider seriously the 
abolition of the privilege by con- 
stitutional amendment. We _ do 
however think it fit to mention one 
of the reasons that count against 
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such a proposal, viz. the vehement 
and sometimes unscrupulous con- 
duct of prosecutions by district at- 
torneys in many communities. Us- 
ually young and zealous, moved 
largely by the desire to make a 
high record of convictions and thus 
confirm and assure the electoral 
choice of their constituents, they 
conduct the prosecution in a man- 
ner which reminds one rather of 
the traditional methods of the old 
regime in the Continental countries 
of Europe rather than of a democ- 
racy of liberties and fair trials. 
So, until a decided change for the 
better is observable in the com- 
munities where such an attitude 
prevails, it is hardly worth while 
to consider removing the constitu- 
tional protection given to an ac- 
cused by the privilege. 

“We therefore do not recommend 
its abolition.” 

Id. at 316, 317. 

Dean Griswold concludes: “* * * 
The privilege against self-incrim- 
ination is one of the great land- 
marks in man’s struggle to make 
himself civilized.” 

Judge Field, 161 U.S. 591, (637) 
(1896) says: The privilege is the 
“result of the long struggle be- 
tween the opposing forces of the 


LAW DAY U. S. A. 


President Eisenhower has again 
called upon the lawyers of Ameri- 
ca to take the lead in sponsoring a 
nationwide observance of Law 
Day, U. S. A. on May Ist. Gov- 
ernor Ralph G. Brooks has issued a 
proclamation designating this date 


spirit of individual liberty on the 
one hand and the collective power 
of the state on the other.” 

To summarize, perhaps agree- 
ment can be reached upon the fol- 
lowing: 

1) The privilege did not come 
to us from antiquity; nor from the 
Magna Charta; 

2) It has been developed large- 
ly in the past 400 years; 

3) Its development was respon- 
sive to the need of the times; 

4) It probably was not in- 
tended by the members of the First 
Congress who proposed the amend- 
ment, to apply to other than crim- 
inal cases; 

5) In the United States the 
privilege has been extended be- 
yond the limits in England, which 
is the place of its origin. This is 
particularly true in legislative in- 
quiries. 

6) It can be waived. 

You may not agree with ali of 
the history which I have recited or 


of the opinions which I have 
quoted. At least perhaps we can 
all agree with Tacitus, “Rare and 
happy are the times when we may 
think what we please and express 


what we think.” 


for observance of Law Day U.S. A. 
in Nebraska, found elsewhere in 
this issue. 

The Committee on Public Serv- 
ice headed by Edward F. Carter, 
Jr. is in charge of arrangements 
im- 


for the observance of this 
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portant date in Nebraska. Patrick 
Healey, of Lincoln, has arranged 
for speakers to appear before 
schools and civic groups through- 
out the state to explain the signifi- 
cance of Law Day U. S. A. 

Under the chairmanship of Jack 
W. Marer, elaborate plans have 
been made for Law Day U. S. A. 
programs in Omaha and through- 
out Douglas County. More than 
100 lawyers have been recruited 
for appearances on this occasion. 

Law Day, U. S. A. has great 
objectives in advancing the cause 
of freedom. It affords the legal 
profession a marvelous opportunity 
and poses a challenge we cannot 
afford to disregard. In this great 
cause we are freedom’s advocates. 
It is hoped that every lawyer and 
every local bar association will lead 
in the observance of the second 
annual Law Day U. S. A. 

Of the 90 counties in the state 
having lawyers, an attorney in 
each county has been contacted 
with the request that he assist in 
the development of an appropriate 
Law Day program within his 
county. Lawyers in 59 counties 
have already replied, and have 
agreed to take charge of the plan- 
ning of the program within their 
county. Of course, the extent of 
the programs varies greatly with 
the difference in the character of 
the counties, but the plans devel- 
oped include observances in the 
schools, programs for civic and 
service clubs, proclamations by the 
mayor and by local officials, judges 
and leading citizens, mention of 
the subject by the clergy, tours of 


the Court House, publicity in local 
newspapers, etc. The lawyers who 
have agreed to help have been fur- 
nished with copies of an informa- 
tion and program manual and a 
Speakers’ Manual put out by the 
American Bar Association. It is, 
of course, expected that many of 
the other lawyers who have been 
contacted will reply in the near 
future, agreeing to help in their 
counties and arrange a program 
therein. 

The lawyers who have already 
agreed to help, and who have be- 
gun the development of their pro- 
gram are: 


Adams County—Alfred W. Blessing 

Box Butte County—Daniel Stubbs 

Buffalo County—A Committee of the 
local Bar Association, headed by 
S. S. Sidner 

Cass County—James F. Begley 

Cedar County—Philip H. Robinson 

Chase County—Guy Curtis 

Cherry County—John C. Coupland 

Cheyenne County—Jack Knicely 

Clay County—A Committee of the 
local Bar Association, headed by 
J. T. Massie 

Cuming County—Robert D. Moodie 

Dakota County—Norris G. Leamer 

Dawson County—William A Stewart, 
Jr. 

Deuel County—R. L. Smith 

Dodge County—Lawrence H. Yost 

Douglas County—Jack Marer, in con- 
junction with a committee of the 
local Bar Association headed by 
George DeLacy 

Dundy County—Daniel E. Owens 

Franklin County—Herbert L. Jackman 

Frontier County—Fred Schroeder, Jr. 

Furnas County—Perry W. Phillips 

Garfield County—Keith Kovanda 

Hall County—A Committee of the 
local Bar Association, headed by 


Walter P. Lauritsen 
Hamilton County—John W. Newman, 
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Jr. 
Hayes County—Robert C. Bosley 
Hitchcock County—Jack H. Hendrix 
Hooker County—Carl G. Humphrey 
Howard County—Dean Armstrong 
Jefferson County—Robert V. Denney 
Johnson County—Robert S. Finn 
Kearney County—Fred S. Martin 
Keith County—James A. Lane 
Keya Paha County—Thurman G. Wed- 
del 
Kimball County—Fred Hurlbut 
Lancaster County—Donn Davis 
Lincoln County—Don Pedersen 
Madison County—Vincent J. Kirby 
Merrick County—Don Sampson 
Morrill County—James L. Macken 
Nance County—John Brower 
Nuckolls County—George F. Johnson, 
Jr. 
Perkins County—George B. Hastings 
Phelps County—Honorable Norris 


EVERY DAY 


SHOULD BE LAW DAY 


(An address by David Sarnoff, New York, Chairman of the 


Chadderdon 
Pierce County—W. E. Webster 
Platte County—William H. Grant 
Polk County—Milton A. Mills, Jr. 
Red Willow County—Thomas E. Col- 
fer 
Rock County—W. Harold Allen 
Saline County—Tom Dredla, Jr. 
Sarpy County—Dixon G. Adams 
Saunders County—A Committee of the 
local Bar Association, headed by 
Robert Sullivan 
Scotts Bluff County—Donn Raymond 
Seward County—Paul H. Bek 
Sheridan County—L. E. Mitchell 
Sherman County—E. W. Moehnert 
Sioux County—W. E. Mumby 
Thayer County—W. O. Baldwin 
Washington County—Walter G. Huber 
Wayne County—Budd B. Bornhoft 
Wheeler County—Arthur O. Auserod 


American Heritage 


Foundation and Chairman of the Board of the Radio Corporation of America.) 


FROM THE EARLIEST TIMES, 
the first of May has marked the 
festival of spring, when the world 
awakens from its winter hiberna- 
tion. Traditionally it has been a 
time of rejoicing in the bounty and 
the beauty that flow to us mortals 
through the wondrous laws of na- 
ture. 

It is eminently appropriate 
therefore that this day has been 
chosen to mark our appreciation 
of the laws of man. For me it is 
a distinct privilege to join with 
the legal profession in reaffirming 
our faith in the American heritage 
of equality under law, as it has 
been preserved and fortified for 
us throughout the years of our 
Country’s life. 


I am confident that I express the 
sentiments of all laymen in our 
community on this occasion when 
I say, that in our hearts we are 
grateful for the safety, in our pri- 
vate and business lives, guaranteed 
by the American legal system. But 
it is well that we pause, at least 
once a year, to give public expres- 
sion to these feelings. 

On the portals of this building 
we can read the ringing inscrip- 
tion: “The true administration of 
justice is the firmest pillar of good 
government.” These words were 


spoken by George Washington, and 
their wisdom has been confirmed 
by all the American generations 
since his time. They set a standard 
of conduct to which we are deeply 
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committed by our dedication to 
freedom. 
No True Freedom Without Law 
For it is apparent to the least 
perceptive among us that there 
can be no true freedom without the 
safeguards of law. Chief Justice 
Earl Warren summed it up well 
when he wrote that “our legal sys- 
tem is woven around the freedom 
and dignity of the individual.” 
The genius of our philosophy of 
law, indeed, is in its profound con- 
cern with the _ individual—his 
rights, his duties, his dignity, his 
equality. We tend to accept this 
fact as natural and to take it for 
granted. Yet it is the essence of 


our way of life. It stands in con- 
trast with other systems, past and 
present, in which the main con- 
cern of law is in the protection of a 
state or government or dynasty. 
It stands in contrast, especially, 
with the totalitarian view of the 
human being as expendable raw 
stuff for the building of a material 
order. 

No one claims that law, in any 
society, is always and automat- 
cally synonymous with justice. Be- 
ing a human institution, it is sub- 
ject to the errors and confusions 
inherent in all mortal affairs. But 
we can say with assurance and 
with pride that in our country 





Brigadier General David Sarnoff, Chairman of the Board of Directors and Chief 
Executive Officer, Radio Corporation of America 
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equal justice under law is the 
universally accepted ideal, and 
that this ideal has come closer to 
realization in our America than in 
all but a few other countries. 
Fear Rules Where Law Ends 

For nearly a billion people on 
this planet, those living under the 
yoke of communism, the sight of a 
courthouse stirs fear and hopeless- 
ness. It evokes dread visions of 
torture chambers and concentra- 
tion camps. They are condemned 
to live by edicts or the whims of 
despots, and not by the rules of 
law. 

But in America the courthouse 
is a symbol of a free judiciary. 
Here every litigant and lawyer 
may look any judge squarely in 
the eye, knowing that he can ex- 


pect—and, if necessary, demand— 
fair treatment not as a favor but 


as an inalienable right. The man 
in the street, passing a courthouse, 
is confident that inside its doors 
his dignity as an individual will be 
respected and his equality of rights 
protected. Our form of govern- 
ment would not long survive if 
the people did not deep down have 
a basic trust in the law and its 
equitable administration. 

The bedrock that supports this 
courthouse lies deep under the 
busy streets of our great metropo- 
lis. Within a few blocks it reaches 
into financial, industrial, commer- 
cial and residential districts. To 
realize their potentials of service, 
the judges and lawyers who work 
here must feel the currents that 
flow from these variegated worlds. 

The problems of the pulsing life 


of skyscrapers, stores, factories, 
offices, homes and streets are the 
stuff of which litigation is made. 
The task of the legal profession is 
to resolve the tensions of conflict- 
ing interest, to protect those too 
small—and sometimes those too big 
—to protect themselves. 

Law the Product of Centuries 

Our law is not a haphazard or 
arbitrary thing. It is the result 
of organic growth through centur- 
ies, and that has meant a continu- 
ous adjustment to changing condi- 
tions. But the moral principles 
on which our system of justice is 
based are eternal. No man-made 
moon or death-dealing missle can 
affect the validity of the Ten Com- 
mandments, the Bill of Rights, the 
Magna Charta and other reposi- 
tories of the ethical wisdom and 
moral insights embodied in law 
and legal processes. 

Whatever faults there may be in 
its detail, the law is a magnificent 
edifice in the aggregate. It consti- 
tutes the very framework of our 
civilization. Today, that civiliza- 
tion faces the challenge of a pow- 
erful and dynamic ideology that 
has only contempt for justice, and 
that substitutes for law the shifting 
will of a handful of rulers. 

Understanding and defense of 
our courts have, therefore, become 
the duty not alone of those profes- 
sionally involved with them, but 
of every layman as well. Because 
a doctrine of lawlessness threatens 
the most precious values of man- 
kind, our legal system can no long- 
er be taken for granted. It must 
be recognized and reinforced | as 
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the symbol and substance of all 
that is at stake in the historic 
struggle between freedom and 
slavery on this planet. 

There is a classic remark at- 
tributed to the ancient Greek law- 
giver, Solon. Asked how justice 
could be made secure in Athens, 
Solon replied: “If those who are 
not injured feel as indignant as 
those who are.” That truth is es- 
pecially meaningful in a highly 
interdependent society like ours, 
where hardships and inequities 
visited upon anyone must in the 
long run hurt everyone. 

Every American’s Stake in Law 

That every American has a stake 
in the law should be self-evident. 
It therefore behooves laymen, as 
well as professionals, to do what 
they can to improve the adminis- 
tration of justice. And the aver- 
age citizen can do a great deal in 
that connection. 

There is, for instance, a pressing 
need for more judges in many jur- 
isdictions, in order to speed up the 
processes of jurisprudence. The 
familiar statement that “justice de- 
layed is justice denied” has lost 
none of its pertinence. Certainly 
most judges should be provided 
with more adequate personnel and 
other types of assistance. Too many 
of them lack the kind of profes- 
sional, clerical and mechanical sup- 
port that would be supplied, as a 
matter of course, to a business ex- 
ecutive having comparable respon- 
sibilities. 

Much of the litigation reaching 
the courts in this scientific and 
technological age involves complex 





technical data. Why should not 
judges have access to a pool of spe- 
cialists to help them through the 
mazes in some of these cases? 
Urges Better Court Facilities 
Also, the physical facilities of our 
courts must be enlarged and im- 
proved. The crowded courthouse, 
the antiquated courthouse, the 
musty atmosphere of some judicial 
chambers, accord neither with the 
dignity nor the efficiency of the 
administration of justice. Proper 
housing for the Goddess of Justice 
is important to judges, jurymen, 
litigants, witnesses and the public. 
Every public-spirited layman 
should urge favorable and speedy 
action upon his law-makers on 
bills dealing with these clear-cut 
needs. We laymen are in a position 
to help create the climate of pub- 
lic opinion that will produce legis- 
lative action where such action is 
needed. Above all, our obligation 
and our opportunity is to promote 
a more conscious appreciation of 
the law as the primary bulwark 
of all other institutions of freedom. 
On Red Square in Moscow today, 
and in cities throughout the Com- 
munist world, May Day is being 
celebrated in a quite different 
spirit. There, regimented millions 
are parading before small groups 
of self-appointed and self-perpet- 
uating dictators whose words and 
whims are the law of the land. 
Our celebration here, and dozens 
like it in other American cities, 
admittedly are not as spectacular. 
Despots have always been able 
to put on flamboyant shows in 
glorification of their own power. 
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But when the tale is told, in the 
perspective of history, our unspec- 
tacular dedication to moral prin- 
ciples, to the rights of man, must 


and will prevail. 
Let us, my fellow-citizens, make 
every day a Law Day. 





News of the Schools 
UNIVERSITY OF NEBRASKA, 


COLLEGE OF LAW 


Annual Awards Dinner 

The annual awards dinner was 
held at Cotner Terrace on Friday, 
April 10th. Theodore L. Kessner 
of Plymouth, Nebraska, President 
of the Law School Association, pre- 
sided. Wives and dates were in- 
vited and dancing followed the 
dinner and presentations. 

The following honor 
were made: 

Law Review Certificates: Law- 
rence C. Sandberg, Jr., Editor-in- 
Chief, Omaha; Arlyss W. Spence, 
Associate Editor, Omaha, and Don- 
ald R. Wilson, Associate Editor, 
Lincoln. 

Law Review Keys: (Students 
who have completed one year of 
service on the Law Review staff) 
John F. Haessler, Leshara; Rich- 
ard <A. Huebner, Plattsmouth; 
Roger A. Langenheim, Utica; Don- 
ald E. Leonard, Madrid, Iowa; Rob- 
ert K. McCalla, Lincoln; Richard 
E. Petrie, Holstein, and Robert L. 
Walker, Carleton. 

Thomas Stinson Allen Appellate 
Competition: The final round of 
the Competition was held on April 
3 in the Nebraska Supreme Court 
Chambers. Competing were Rich- 
ard M. Fellman, Omaha, and Alvin 


awards 


L. Ross, Omaha, v. Frank D. Car- 
roll, Cambridge, and Lawrence C. 
Sandberg, Jr.. Omaha. The win- 
ners Fellman and Ross received 
gold keys and the competing team 
received silver keys. 

Board of Advisors Certificiates: 
(Students who administer and reg- 
ulate conduct of the Allen Com- 
petition) Alfred J. Kortum, Chair- 
man, lst Semester, Lincoln; John 
J. Sullivan, Chairman, 2nd Semes- 
ter, Clay Center; and Dale L. Bab- 
cock, Jr., Lincoln; Vincent D. 
Brown, Trenton; Filbert Cornish, 
Oconto; Lawrence A. Frazier, Mc- 
Cook; Hal B. Hasselbalch, St. Ed- 
ward; Jack L. Lewis, Grand Island; 
Larry E. Miller, Holdrege; Blaine 
E. Rieke, Aurora, Illinois; Neil C. 
Stillinger, Las Vegas, New Mexico; 
Charles D. Wahl, Lemmon, South 
Dakota; James M. Winter, Hot 
Springs, South Dakota; Norma 
Jean Wright, Alliance. 

Order of the Coif Certificates: 
(Awarded to the outstanding grad- 
uates of the year) Ronald D. Raitt, 
Ainsworth; Philip C. Sorensen, 
Lincoln, and Arlyss W. Spence, 
Omaha. 

New Law Review Editor 
Donald E. Leonard of Madrid, 
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Iowa was announced as the Editor- 
in-Chief of the Nebraska Law Re- 
view for the 1959-60 school year 
at a dinner for the Law Review 
staff on March 20th. Mr. Leonard 
will select the two Associate Edi- 
tors at a later date. Other mem- 
bers of the staff will be selected 
from the members of the fresh- 
man class who stand at the top of 
the class scholastically at the end 
of the school year. 


Job Opportunities 

The College of Law expects to 
graduate 30 students this June. 
Some have already accepted posi- 
tions, but there are many others 
available for desirable openings. 
Any lawyer in the state who is in- 
terested in employing a graduate 
or knows of a job opportunity that 
is worth investigating is requested 
to write to the Dean of the College 
of Law. 


NORTHWESTERN UNIVERSITY’S SECOND 
ANNUAL SHORT COURSE FOR DEFENSE 
LAWYERS IN CRIMINAL CASES 

July 20 - July 25, 1959 


The course has a three-fold ob- 

jective... 

* To offer instruction regarding 
the preparation and trial of 
criminal cases. 

* To acquaint defense counsel 
with the possibilities of scien- 
tific methods in the defense 
of criminal cases. 

* To provide a forum for the 
mutual exchange of informa- 
tion by the attending defense 


counsel from all parts of the 
United States and Canada. 
Well qualified authorities and 
experienced defense lawyers will 
discuss the following subjects, 
among others: 
Preparation for Trial 
The Selection of Jurors 
Opening Statements 
The Examination and Cross-Ex- 
amination of Witnesses 
The Effective Use of Medical Evi- 


IN MEMORIAM 


It is with deep regret that the Journal records the passing 
of these members of our Association: 


Allen M. Boggs Tallahassee, Fla. 
Admitted 1920. Died January 1959 
H. W. Campbell Glendale, Calif. 
Admitted 1919. Died February 1959 
James T. English Omaha 
Admitted 1919. Died January 1959 
Ted R. Frogge Elwood 
Admitted 1927. Died March 1959 








Myer Linda Hollywood, Fla. 
Admitted 1920. Died February 1959 
Charles S. Phelps Tecumseh 
Admitted 1916. Died March 1959 
W. E. Spear Omaha 
Admitted 1919. Died January 1959 
Phillip A. Tomek David City 
Admitted 1921. Died March 1959 
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dence 

The Art of Advocacy 

Closing Arguments 

Extradition and Habeas Corpus 
Problems 

Post-Trial Motions and Remedies 

Recent Developments in the Law 
Regarding Arrest, Confessions, 
Search & Seizure, and Self-In- 
crimination 

Chemical Tests for Alcoholic In- 
toxication 

Homicide Investigation 

Document Examination: Hand- 
writing and Typewriting Iden- 
tifications, Proof of Forgery, 
etc., and the Effective Presen- 
tation of such evidence 

Firearms Identification (“Ballis- 
tics’’) 

Microanalysis 

Comparative Micrography (Tool 
Mark Identifications, etc.) 

The Lie-Detector Technique 


Interrogation Techniques 





Attendance fee is $100.00, pay- 
able on or before the opening day 
—July 20th. To insure attendance, 
however, registrations must be re- 
ceived by July Ist. 

If you wish to register now, or 
desire any further information at 
this time, please write to: 

Professor Fred E. Inbau 

Northwestern University School 

of Law 

Lake Shore Drive and Chicago 

Avenue 

Chicago 11, Illinois 

A copy of the program for the 
1959 course, together with informa- 
tion regarding hotel rates and ac- 
commodations, will be available on 
May 15th. 

Attendance open to all attorneys 
interested in the practice of crim- 
inal law. 


NORTHWESTERN UNIVERSITY’S FOURTEENTH 
ANNUAL SHORT COURSE FOR 
PROSECUTING ATTORNEYS 


August 3 - August 8, 1959 


The course has a three-fold ob- 
jective ... 

* To offer instruction regarding 
the preparation and trial of 
criminal cases. 

To acquaint prosecutors with 
the possibilities of scientific 
methods in criminal investiga- 
tion and prosecutions. 

To provide a forum for the 
mutual exchange of informa- 
tion by the attending prosecu- 
tors. 


Well qualified authorities will 
discuss many subjects of import- 
ance to prosecuting attorneys, in- 
cluding: 

Preparation for Trial 

The Selection of Jurors 

Opening Statements 

The Examination and Cross-Ex- 

amination of Witnesses 

The Effective Use of Medical 

Evidence 
The Art of Advocacy 
Closing Arguments 
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Extradition and Habeas Corpus 
Problems 

Non-Support Actions 

Bad Check Cases 

The Prosecution of Drunk Driv- 
ing Cases 

Chemical Tests for Alcoholic In- 
toxication 

Homicide Investigation 

Document Examination: Hand- 
writing and Typewriting Iden- 
tifications, Proof of Forgery, 
etc., and the Effective Presen- 
tation of such evidence 

Common Sense Techniques in 
the Interrogation of Criminal 
Suspects 

The Lie-Detector Technique 

The Taking of Confessions 

The Self-Incrimination Privilege 





Attendance fee is $100.00, payable 
on or before the opening day— 
August 3rd. To insure attendance, 
however, registrations must be re- 
ceived by July 15th. 


BOOK NOTICE 


Donigan, Robert L., and Fisher, 
Edward C., Know the Law, North- 
western University, 1958. This 
442-page volume, recently pub- 
lished by the Traffic Institute of 
Northwestern University, is cer- 
tainly the most comprehensive cur- 
rent presentation of materials on 
motor vehicle traffic laws and leg- 
islation under one cover. Its use- 
fulness to traffic court judges and 
traffic lawyers (especially prose- 
cutors) is certain to be great. The 
practical organization of its con- 
tents and the lucid commentary on 


If you wish to register now, or 
desire any further information at 
this time, please write to: 

Professor Fred E. Inbau 

Northwestern University School 

of Law 

Lake Shore Drive and Chicago 

Avenue 

Chicago 11, Illinois 

A copy of the program for the 
1959 course, together with infor- 
mation regarding hotel rates and 
accommodations, will be available 
on June Ist. 

Attendance is restricted to attor- 
neys holding federal, state or mu- 
nicipal office as prosecutor or as- 
sistant prosecutor; to attorneys 
who are nominees for the office at 
the next election; and to legal per- 
sonnel in the armed forces. 

The complete expenses of most 
of the previous course attendants 
were defrayed by the counties, 
states, or other agencies they repre- 
sented. 


essential matters covered, along 
with the rich presentation of per- 
tinent citations, make it an ideal 
reference in its field. 

The volume is organized into 
eight major parts: Traffic Law; 
Rules of Evidence; Laws of Arrest; 
Criminal Law and Procedure; Con- 
stitutional Law; Traffic Courts and 
Justice; Drivers License Law; 
Miscellaneous Matters. Each of 
these parts is further broken down 
into meaningful topical areas. Ex- 
amples of these are: Double Jeo- 
pardy in Traffic Cases; Charging 


SSS. 
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Violation of Prima Facie Speed 
Laws; Right-of-Way; Speed Meas- 
uring Devices; Admissibility of 
Photographs; Mechanically Re- 
corded Evidence; Traffic Court 
Philosophy; the Uniform Vehicle 
Code. It is impractical to give a 
complete list of the many signifi- 
cant topics thoroughly covered in 
the book. They are all of obvious 
practical value for practicing traf- 
fic lawyers. 

Both of the co-authors of this 
new publication are men of long- 
time practical experience in han- 
dling litigation in this field at first 
hand. Mr. Donigan, chief counsel 
of the Traffic Institute for over 10 
years, was previously an assistant 
in the States Attorney’s office of 
Cook County, Illinois, for 18 years. 
Mr. Fisher, Donigan’s associate at 
the Traffic Institute, was a long- 
time distinguished traffic judge on 
the municipal bench of Lincoln, Ne- 
braska, before joining the Traffic 
Institute staff. The entire time and 
energies of both these men are 
now devoted exclusively to ex- 


haustive research relating to traf- 
fic laws and legislation, municipal, 


state, and national. They have 


served on many national working 
committees dealing with traffic law 
problems. Donigan has been an 
outstanding figure in the develop- 
ment and continuing improvement 
of the Uniform Vehicle Code and 
the Model Traffic Ordinance. Both 
Donigan and Fisher represent the 
Traffic Institute in the presenta- 
tion of state and regional traffic 
court conferences for judges and 
prosecutors throughout the United 
States, in collaboration with the 
Traffic Court Program of the 
American Bar Association. 

In the course of their work, the 
authors of this book are constantly 
called upon to lend their profes- 
sional assistance in dealing with 
an exceptional variety of current 
problems relating to traffic laws 
and legislation. This volume is 


an outgrowth of their exceptional 
experience in teaching, research, 
and other services to the whole 
field of motor vehicle traffic laws 
and legislation. 

Copies of the book are available 
from Traffic Institute, Northwest- 
ern University, Evanston, Illinois. 
The price is $7.50. 
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